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PREFACE 

TO THE FIRST XDITIOK PUBLISHED I» 177C, 



The ag;e we live in is a busy age; in which koow- : 
ledge is rapidly advancing towaids perfection. la i 
the natural world, in particular, every thing teenu 
with discovery and with improvement. The most 
distant and recondite regions of the earth traversed 
and explored — the all-vivifying and subtle element 
of the air so recently analyzed and made known to 
UB, — are striking evidences, were all others want- 
ing, of this pleasing truth. 

Correspondent to dhcovery and ai^rovemenl in 
the natural world, is T^ormatiott ia the moral: if 
that which seems a common notion be, indeed, a 
true one, that in the moral world there no longer 
remains any matter for tUtcovery. Perhsps, how- 
ever,- this may not be the case : perhaps among - 
such observations as would be best calculated to 
serve as grounds for reformation, are some wfaidi, 
beii^ observations of matters of fact hitherto either 
incompletely noticed, or not at all, would, when 
produced, appear capable of .bearing the UEune, of 
discoveiies: with so little method and precision 
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MsdmBf have the coosequencea of this fundamental axiom, 
iiiMiuuuii(. j^ j^ (^ greatest happinefs of the greatest number 
that is the measure of right and uirong, been as yet 
developed. 

Be this as it may, if there be room for making, 
and if there be use in publishing, dUcoveries in the 
Hatural world, surely there is not much less room 
for making, nor much less use in proposing, refor- 
matioH in the moroL If it be a matter of impor- 
tance And of nsc'to us to be raade acquainted with 
diftonl countries, surely it is not a matter of mudi 
less importance, nor of much less use to us, to be 
made better and better acquamted with tke chief 
means of living happily ia our own ; If it be of im- 
portance and of use to us to know the principles of 
the element we breathe, surety it is not of much less 
importance nor of much less use to comprehend the 
pdneiples, aud endeavour at the improvement of 
tbose laws, by which alo&e we breathe it in security • 
If to this endeavour we should fancy any Author, 
especially any Author of great name, to be, and as- 
for as could in such case be expected, to mvow him- 
lelf a. determioed and persevering eiteray, what 
idioold we say of him ? We should say that the 
interests of reformation, and through them the wel- 
fore of mankind, were inseparably connected with 
the downfall of his works : of a great part, at least, 
of the esteem and influence which these works might 
undef whatever title have acquired. 
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Sneh an enemy it has been my misfortune (and HsUn*(^ 
not mine only) to see, or fancy at least I saw, in DUdcnakiiig, 
the Autlior of the celebrated Gouhbhtarizs or- 
the Laws of Enoiakd : ao Author whose works 
have had beyond comparison a more estensive cir- 
calation, have obtained a greater shore of esteem, of 
applause, and consequently of influence (and that 
by a title on many grounds so indisputable) than 
any other writer who on that subject has ever yet 
appeared. 

It b on this account that I conceived, some time ViMUrjtflt. 
since, the design of pointing out some of what ap- 
peared to me the capital blemishes of that work, 
particularly this grand and fundamental one, the 
antipathy to reformation : or rather, indeed, of lay- 
ing open and exposing the universal inaccuracy and 
coufQBtot) which seemed to my apprehension to per- 
vade the whole. For, indeed, such an ungenerous 
antipathy seemed of itself enough to promise a ge- 
neral vein of obscure and crooked reasoning, from 
whence no clear and sterling knowledge could be 
derived; so intimate is the connexion between 
some of the g^fte of the understanding, and some of 
the affections of the heart. 

It is in this view then that I took in hand that 
part of the first volume to which the Author has 
f^ven the name of Intboduction. It is in this 
part of the work that is contained whatever comes 
under the denomination of general princtpln. It is 
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HUtorrofii. inthispartof the work that are contained such pre- 
liminary views as it seemed proper to him to g^ve of 
certain objects real or imaginary, which be found 
connected with his subject Law by identity of 
name : two or three sorts of Laws of Nature, the 
reveaUd Law, and a certain Law of Natumt. It 
is in this part of the work that. he has touched upon 
several topics which relate to all laws or institu- 
tions [a] in general, or at least to whole classes of 
institutions without relating to any one more than 
to another. 

To speak more particularly, it is in this part of 
bis work that be has given a definition, such as it 
is, of that whole branch of taw which he had taken 
for his subject; that branch, which some, consider- 
ing it as a main stock, would term Law without 
addition ; and which be, to distinguish it from those 
others its condimdent branche* [6], terms law mtmi- 
c^l.' — an account, such as it is, of the nature and 
origin of Natural Society the mother, and of Politi- 
cal Sodety the daughter, of Law municipal, duly 
begotten in the bed of Metaphor : — a division, such 
as it is, of « law, individually considered, into what 
he fancies to be its parts: — an account, such as it 
is, of the method to be taken for interpreting any 
law that may occur. 

[a] I add hefc ibe word inslttiUuiu, (or (be lake of lin-tmiing 
rules of GnwBim L&w, u well ai pot&xadSMntt'LKw. 
. IblMoiiira mtdirKtmtta — SAimii.Iag. L. Lc>46. 
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Id r^;ard to the Law of Englnnd in particnlar, it n 
is here that he gives an account of the division of 
it into itB two branchei (branches, however, that aie 
no ways distinct in the purport of them, when once 
established, but only in respect of the source from 
whence their establishment took its rise) the Statute 
or Writlen law, as it is called, and the Cbmnum or 
Unwritten .• — an accoant of what are called Qeneral 
Cuitonu, or institutions m force throughout the 
whole empire, or at least the whole nation; — of 
what are called Particular Outotiu, institutions of 
local extent established in particular districts ; and 
of such adt^ted institutions of a g;enera} extent, as 
are parcel of what are called the Gvit and the Canon 
laws; all three in the character of so many brandies 
of wbat is called the Ci>in;non Lam : — in fine, a gene- 
ral account of Eipiity, that ca^vicions and incom- 
prehensible mistress cf oar {brtunes, whose features 
neither our Author, nor perhaps any one is well able 
to deliiieate ; — of Equity, who having in the begin- 
ning been a rib of ham, but since in some dark age 
plucked from her side, when sleeping, by the hands 
not so much of God as of enterprising Judges, now 
lords it over her parent sister : — 

All this, I say, tt^tber with an account of the 
different districts of the empire over which different 
portions of the Law prevail, or over which the Law 
has different degrees of force, composes that part 
of our Author's work which he has styled the Ix- 
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HiMufiiH. TUODCcnoii. His eloquent " DUcouise od the 
« study of the Law," with which, as being a dis- 
course of the rhetorical kind rather than of the 
didactic, I propoaed not to intermeddle, prefaces 
the whole. 

It would have been in vain to have thonght of 
tiavelling over the whole of bo vast a work. My 
design, therefore, was to take such a portion of it, 
as 'might afford a fair and adequate specimen of 
the character and complexion of the whole. For 
this pnrpoBB the part here marked out would, I 
thought,abundantlysu£Gce. This, however narrow in 
eitent, was the most conspicuous, the most chaiac- 
teristic part of our Author's work, and that which 
was most his own. The rest was little more tiian 
comjulatioa. Pursuing my examination thus far, t 
should pursue it, I thought, as far as was neces- 
sary for my purpose : and I had little stomach to 
pursue a task at once so laborious and so invidious 
any farther. If Herculti, according to the old pro- 
verb, is to be known ex pedef much more, thought 
I, is he to be known ex capite. 

In these views it was that I proceeded as far as 
the middle of the definition of Law raunic^Ii It 
was there I found, not without surprize, the digres- 
sion whidi makes the subject of the present essay. 
This threw me at first into no small perplexity. To 
^ve no accouat of it at all; — to pass wholly suh 
nltntio, so large, and in itself so material a pait of 
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the work I wai exunioing, would ■eem strengQ : M uiamiifib 
the lame time i mw no possibility of entering into 
an ezuniDfttion of a paisftge so anomalous, without 
' cutting in pieces the thread of the discouTs«. Un- 
der this doubt I determined at any late, foi the 
piesent, to pass it by; the rather u I could not 
perceive uy connexion tint it had «i& any thing 
that came before or after. I did so ; and contjot- 
isg my ezunination of the definitiea from which ^ 
digressed, I travelled on to the end of the Introduc- 
tion. It then became necessary to come to some 
deflnittre resolution concerning this eccentric part 
of it; and the leaaltwaa, that being loth to leave 
the enterprise I had begun in this respect imper- 
fect, I sat down to give what I intended should be 
a very slight and general surrey of it. The farther, 
hovever, I proceeded in examining it, the mote 
confused and unsatisfactory it appeared to me : 
and the greater difficulty 1 found in kinowing what 
to make of it, the more words it cost me, I found, 
to say so. In this nay, and by these means it was 
that the present Essay grew to the bulk in which 
the Reader sees it. When it was nearly completed, 
it ooclured to me, that as the digression itself 
which 1 was examining was perfectly distinct from, 
aad unconnected with the text from which it starts, 
so was, OT so at least might be, the critique on that 
digression, from the cniiqtte on the text. The for- 
mer was by much too large to be engrafted into 
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hmmt ofit. the latter : and since if it accompanied it at all, it 
could only be in the shape of an Appendix, there 
seemed no reason why the same publication shonld 
indude them both. To the formeTj therefore, as being 
the least, I determined to give that finish which I 
was able, and which I thought was necessary : and 
to pnbliEh it in thia detached mann^, as the first, 
if not the only part of a work, the principal and 
remaining part of which may possibly see the tight 
some time or other, under some such title as that 
of" A CoMHBNT on (he Comhbittakizs." 

In the mean time that I may stand ntoFe ftiUy 
justified, or excused at least, in an enterprize to 
most perhaps so extraordinary, and to many doubt- 
less so unacceptable, it may be of use to endeavour 
to state with some d^ree of precision, the grounds 
of that war which, for the interests of true science, 
and of liberal improvement, I think myself bound 
to wage against this work. I shall therefore pro- 
ceed to mark out and distinguish those points of 
view in which it seems principally reprehensible, 
not forgetting those in which it seems still entitled 
to our approbation and applause. 
•nnbutBHa There are two characters, one or other of which 
ii'iiDrouKd every man who finds any thing to say on the sub- 
t^icBxpaii- ject of Law, may be said to take upon him;— that 
of the ExpoiiloT, and that of the Censor, To the 
province of the Exposttor it belongs to explain to 
US what, as he supposes, the Law ii .- to that of th«) 
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Ctntor, to observe to na what he thiDka il mtglu to Jg,J^JJ2; 
be. The former, therefore, is prindpally occupied '^li^I'urf' 
in Btstiiig, or Id enquiring aStetJactt ; [c] ihe latter, '^.'^'''^ 
in diBcusung retuont. The Expositor, keeping within 
bis sphere, has no concern with any other faculties 
of the mind than tbe apprehention, the memory, and 
tlie judgment : the latter, in virtne of those senti- 
ments of pleasure or dtspleasare which he finds 
occasion to annex to the objects under his review, 
holds s<»ne intercourse with the affectumi. That 
which u Law, is, in different countries, widely dif- 
ferent : while that which tn^hi to be, is in all coun- 
tries to a great degree the same. The Expositor, 
therefore, is always the citizen of this or that par- 
ticular country : the Conor is, or ought to be the 
citizen of the worid. To the ExpotitoT it belongs 
to shew what the LegitUttor and fais undeiworkman 
the Judge have done already .- to the Cejuor it be- 
longs to suggest what the LegitUitor ought to do in 
future. To the Censor, in short, it belongs to teach 
that idenee, which when by change of hands con- . 
verted into an art, the Legislator practiset, 

[c] In pnclke, Ihe qncBtion of Low bu cmnimnilj been ipokea 
of u opposed to that of fact : bnt tbu diitlnctioii a in tcad«n1^ 
OIF. llnl a Law conuoiDding or prohibiting wch b nrt of action, 
hu beat exabliabed, it u omcb afact,aa that an indiculual action 
of that tort basbeen ComiDittEd. The otxblitliiiKnt of b Law maj 
be Bpokea of a5 a fact, at least lor Ibe purpoM of dittioguIahiDg it 
from anj omutlenticn that taaj be offered as a reoiim for luch 
Law. 
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Let 03 now retnnt to onr Author. Of these two 
perfectly diiting;nishable fbnctions, the Utter alone 
is that which it fell necesiaril; within his province 
to 4iKhai|^. Hia profesBed object was to ezplun 
to us what the Laws of England were. " Ita Um 
" ler^ia est," waa the only motto which he stood 
engagied to lieep in view. The work of cetuure 
(for to this word, in default of any other, I find it 
necessary to g;ire a neutral sense) die woilc of cm- 
ture, as it may be styled, or, in a certain sense, of 
criticism, was to him but a parergon — a work of 
supererogation: a work, indeed, which, if aptly 
executed, could not but be of great ornament to 
the principal one, and of great instruction as well 
as entertainment to the Render, but from which 
our Author, as well as these that had gone before 
him on'the same line, might, without being charge- 
able with any deficiency, have stood excused : a 
work which, when^ superadded to the principal, 
would lay the Author under additional obligations, 
and impose on him new duties : which, notwith- 
standing whatever ehe it might differ in from the 
principal one, agrees with it in this, that it ought 
to be executed with impartiality, or not at all. 

If, on the one hand, a hasty and undiscriminating 
condemner of what is established, may expose 
himself to contempt; on the other hand, a bigotted 
or corrupt defender of the works of power, becomes 
guilty, in a manner, of the abuses which he sup- 
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ports ; the more to if, by oblique glances and Uwh^iu 
sophistical gloesei, he studies to goard from re-*"***"'^ 
proacfa, DT lecommend to favour, vfaat he knows 
sothotr, and daies not attempt, to justify. To aman 
who cantenti himself with simply stating aa insti- 
tution as he thinks it u, no share, it is plain, can 
justly be attributed (nor would any one think of 
attributing to him any share) of whatever reproach, 
any mare than of whatever applause the institution 
may be thought to merit. But if not content with 
diis humbler function, he takes upon him to give 
rtaions in behalf of it, Teasons whether made or 
found by hitn, it is far otherwise. Every false and - 
sophistical reason that be contributes to circulate, 
he himself is chargeable with: nor ought he to be 
holden guiltless even of such as, in a work where 
fact not Ttaton is the question he delivers as from 
other writers without censure. By officiously 
adopting them he makes them his own, though 
delivered under the names of the respective Au- 
thors : not much less ^lan if delivered nnder his 
own. For Uie very idea of a rtastm betokens appro- 
bation : so that to deliver a remarli under that 
character, and that without censure, is to adopt it, 
A man will acarcely, therefore, without some note 
of disapprobation, be the instrument of introducing, 
in the guise of a reason, an argument which he does 
not really wish to see approved. Some method or 
Other he will take to wash his hands of it : some 
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to method or other be will t^ to let men tee that 
what he means to be tmderatood to da, is merely to 
report the judgment of another. Dot to pass one of 
his own. Upon that other then he will lay the 
blame : at least he will talte care to repel it from 
himself. If he omits to do this, the most faToarabie 
cause that can be assigned to the omisiiou is indif- 
ference: indiderence to the public welfare — that 
iadifierence which is itself a crime. 

It is wonderful how forward some have been to 
look upon it as a kind of presumption and ingra- 
titude, and rebellion, and cruelty, and I know not 
what besidcB, not to allege only, nor to own, but 
to sufier any one so much as to imagine, that an 
old-established law could in any respect be a fit 
object of condemnation. Whether it has been a kind 
of pertott^cation that has been the cause of this, as 
if the Law were a living creature, or whether it has 
been the mechanical veneration for antiquity, or 
what other delusion of the fancy, I shall not here 
enquire. For my part, I know not for what good 
reason it is that the merit of justifying a law when 
right should have been thought greater,than that of 
censuring it when wrong. Under a government of 
Laws, what is the motto of a good citizen ? To obey 
punctuaib/i to censure fretly. 

Thus much is certain ; that a system that is never 
to be censured, will never be improved: that if 
nothing is ever to be found fault with, nothing will 
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ever be meaded-; and that a resolution to justify u 
every thing at aoy rate, aad to disapprove of nothing, *i 
is a lesolution which, pursued in future, must stand 
as an effectual bar to all the additional happineBs we 
can ever hope for; pursued hitherto would have 
robbed us of that share of bappiniess which we enjoy 
already. 

Nor is a disposition to find "every thing as it 
" should be," less at variance with itself, than with 
reason and utility. The common-place arguments 
in which it vents itself justily not what is established, 
in effect any more than they condemn it ; since 
whatever note is establishment, once was innovation. 

Precipitate censure, cast on a political institution, 
does but recoil on the bead of him who casts it. 
From such an attack it is not the institution itself, if 
well grounded, that can suffer. What a' man says 
against it either makes impression or makes none. If 
none, it is just as if nothing bad been said about the 
matter; if it doeimakean impression, it naturally . 
calls up some oue or other in defence. For if the 
institution is in truth a beneficial one to the com- 
munity in general, it cannot bat have given an 
interest in its preservation to a number of indi- 
viduals. By their industry, then, the reasons pa 
which it is grounded are brought to light ; from the 
observation of which those who acquiesced in it 
before ujxm trust, now. embrace it upon conviction. 
Censure, therefore, though ill-founded, has no other 
•effect upon an instiUititm than to bring it to that 
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Uwitnibtioteftl, fer which the value of those, indeed, on which 
wmfriEiM. prejudice alone has atamped a canency, is cried 
down, but by which the credit of those of sterlbg 
utility ia confirmed. ' 

Nor is it by any meana from passion and itl- 
bninonr, that censure, passed upon legal institu- 
tions, is apt to take its birth. When it is from 
passion and ill-hnmour that men speak, it is with 
mm that they are in ill-humour, not with laws i it is 
men, not laws, that are the but of " arrogance." [d] 
Spleen and turbulence may indeed prompt men to 

[ji\ " Armgmct ;" onr- Aathor cdU it " l^ vtnuM smgancc*, to 
" ceuun what luu, it least, a better chance to be right, Iban the 
" nDguIat notknu o( anj particular man :" meaiuDg Ihereti; certain 
ecderiaatical institallans. Vibrating, ai it ihonld Kem, betwcea 
puaion and diBCfetin]^ be hai lluagbt it iteceiuarj, indeed, to ii>. 
■ert ID the UDteDce that, which bong inierted, tunu it into nothing : 
Alter (be word " ccnnte," " with contempl" be adds, " and rnde- 
" Den :' al if there needed a profeuoi to infonn oa, tbat to treat 
■nj thing irith cootetgpt and radeneis ii arrogance. "Indecency," 
he had already called it, "to •etupptiratejudgniemt in oppoulico 
"topnblki* and this without reatrictioo, qualifieodan, or remre. 
Thia wai in the first truuport oTa bolj aeai, before diacredon had 
tMiein to liii awiitanee. Thii panage the Doctor) PneMljit ami 
Fkntaixt, wlio, in qnalil; of Dissenting Uinlatei^ bimI chao- 
pions of diisecQng opinioni, saw themselires particularlj attacked 
ia it, hate not >affered to pass oonoticed ; any more than ba* (he 
cdebisted Anthor of (he " Bemarht on the iett efAe 13{& Porfta. 
" mcM j," who^foond it advene to bh enterpiice, lor (he aame 
* 4 Comm. p. 50. I See Remarks, &c 

t See letters to Mr. Justice Blackitraie, ITTl. Second Edi(irai. 
j In the Preface. 
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traanel vith liring individtialB i bvt when &ey Lumsutiu 
make complaint of the dead letter ol the Law, ^ wii 
work of departed lawgivers, against whom no 
pertonal antipathy can have subgisted, it is always 
from the obBeTration, or from the belief at least, of 
some Teal grierance. The Law ia no man's enemy ; 
the Law is no man's rival. Ask the clamorODS and 
unruly multitude— 4t is never the Law itself that is 
in the wrong ; it is always some wicked interpreter 
of the Law that has corrupted and abused it. [«]. 

nana tkat ii hostile to every other liberal plan of piriitkal dit- 

*s* H; odhioD of tbc ComncDtuiei hippeni lo be Ibe GMf 
unce the mbore par^Tiph nu wriUeii ] luTe bWD diKclMI to t 
Uter. In this later ediCioo llie paiiage Bbcmt " iodeceotfis, like 
(he odier about " anogance," eipiauwd away iola nacKng. What 
ve are now tptd i>, that "to Kt up printe jo^pneat &i [nirujent 
*■ and Jactiata] i^puiiilMi to public aiith*r1hf (be mi^t h**e 
added— or Co pritaie otber) ii " iodecaqr." [See the 5tb Edit. 
810. p. 50, as in the lit.] This we aoc, I think, ta Dr. Fumeani. 
The Oocton Funuaai and Frieitfy, under vhow well-applied 
<xirrectioD oar Aiitlior hu nuMted bo sererelj, have a good deal 
to ansner Sx : Thej hare been the meaaa of hia adding a good deal 
of Oai kind of ifaetoiical bmber to (he plentifiil atock there wu of 
it befare. One paai^e, indeed, a panage deep-tinctured with 
rdifpous gall, tht^ Iwre been the meani of clearing awa; enlirelj ■ ; 
and in Ihii, at least, Cbej hare done good Mrrice. Thej haTe 
made him >B[^ticate; thej bate loade him even eiponge; but 
all the DUtora in the •nirld, I donbt, would not bricg him to Gaa- 
fetsioo. See bi» Auawer to Dr. Prieatly. 

[<] There iionlj oue mj in wbicb cenaure, cast upoo Ule Lawi, 
■ See Fumeaux, Letter VII. 
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uaiatvbito Thus destitute of foundation are the terron, or 
withrneiioiB. pretended terrors, of those who shudder at the idea 
of a fiee censure of established institutiotis. So 
little does the peace of society require the aid of 
those lessons which teach men to accept, of any 
thing as a reason, and to yield the same abject and 
indiscriminating homage to the Laws here, which is 
paid to the despot elsewhere. The friuts of such 
tuition are visible enotigh in the character of that 
race of men who hare always occupied too large 
a space in the circle of the profession ; A passive 
and enervate race, ready to swallow any dui^, 
and to acquiesce in any thing ; with intellects inca- 
pable of distinguishing right from wrong, and with 
affections alike indifferent to either ; insensible, 
short-sighted, obstinate; lethargic, yet liable to be 
driven in convulsions by false tenors ; deaf to the 

hu a gr«BteT tendenc; to do harm thw good > and ttU is when it 
Kt> itielf to cootMt their iBlidit? ; 1 mean, wbeii abaudomng tha 
qoeilion of eipedicDcy, it uu itwlf to conttat theri^b But Ihii 
IB ao attack to vhich cld-atsbliihed Lawa are not n liable. As 
this u the lul tbeugh bat too commoD mource of pudoa and iU- 
faumoDri and what men Marce think of betaking themselves to, 
nnleis irritated by penonat compelitioD^ it is that to irbicb recent 
I«ws are most exposed. I speak i^ what are called isriim laws ; 
for as to vBvritUn inslituliini^ as tbeie is no aoGh thing as any 
certaia symbol by which Ibeir authority is attested, their nlidity, 
bow de^y rooted soever, is what we see challenged witluut to- 
morse. A radical wealmeis, interwoTCQ bila the very CMMitDliaa 
of all unwritten Law, 
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voice of reason and pablic utility ; obseqoious only unHjAiu 
to tiie whisper of inteiest, and to the beck of power. ""'' fteoie*. ■ 

This head of mishchief, perhaps, is no moie than 
what may seem included under the furmei. For 
why is it an evilto a conntry that the minds of those 
who have the Law under their management should 
be thus enfeebled? It is because it finds them im- 
potent to every enterprize of improvement. . 

Not that a race of lawyers and politicians of this 
enervate breed is much less dangerous to the 
duration of that share- of felicity which the state 
possesses at any g^ven period, than it is mortal to 
its chance of attaining to a greater. If the designs 
of a Minister are inimical to his country, what is 
the man of aJl others for him to make an instrument 
of or a dupe ? Of all men, surely none so fit as that 
sort of man who is ever on his knees before the foot- 
stool of Authority, and who, when those ahoot him, 
or before him, have pronounced, thinks it a crime to 
have an opinion of his Own. 

Those wbo duly consider upon what slight and 
trivial circumstances, even in the happiest times, 
the adoption or r^ection of a Law so often tarns ; 
circumsiances with whidi tiie utility of it has no 
ima^nable connection — those who consider the 
desolate and abject state of the human intellect, 
during the periods in which so great a part of the 
still subsistingmasBof institutions had their birth — 
those who consider the backwardness there is in 
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LwntuhtMmost men, unless when spurred by peraontl »• 
wUttTMdtn. tereats or resentments, to ran-a-tilt against the 
ColoESUB of authority — those, I say, who give these 
considemtions their due weight, will not be quite so 
zealous, perhaps, as our Author has been to terri^ 
men from setting up what is now " prirate judg- 
ment." against what once was " public :" [/] nor to 
thunder down the harsh epithet of " arrogance" on 
those, who, witb whatever success, are occupied in 
bringing rude estabUibments to the test of polished 
reason. They will rather do what they can to 
cherish a disposition at Mtce so useful and to 
rare : \g] which is so little connected with the causes 
that make popular discontentments dangerous, and 
which finds so little aliment in those propensities 
that goyem the multitude of men. They will not 
be for during such a turn to their discourses as to 
bespeak the whole of a man's favour for the de- 
fenders of what is established : nor all bis resent- 

[g] Ong ma; well uj rare. It ia a matter of (act aboat whicb 
lliere cui be do dispute. The tnith orit may be leea !n ib« inal. 
titodB of Eipuitan which the Jnrliprudeiice of etety imtkni Air> 
idihcd, ere it nSiirded > dngle Center, WhtnBcccanBcesa, lie 
waireceTiedby theinuUigent uau Ajpgetfrom beaieo would be 
by die &iEbflil. He mj IM itjled tlio lather of Ctmorial /urii- 
pnideact. Montsaqnieu'i wai a work of the mixed kind, Bcrore 
Monleiquiea all was unmiied bacbarunii Orotiuj and PaSendorf 
were to Ceniurial Jurlsprodence what the Schoolinea were to 
NatDnl Fhil03a|ihy. 
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inent for the assctilants. TKey will acknowledge LBir>in||hita 
that if there be aome insdtations which it is " arro- "Hii ft«*n«. 
" gance" to attack, there may be others which it is 
efiontery to defend. Tourrbii. [&] haa defended 
torture : torture established by the " public judg- 
ment" of so many enUghtened nations. Biccahia 
("indecent" and " arrogant" Beccaria 1) has con- 
demned it. Of these two, whose lot among men 
would one choose rather, — the Apol<^sf s or the 
Censor's ? 

Of a piece with the discerment which enables a o?' *"?*'. 
man to perceive, and with the courage which enables [^^^^' 
him to avow, the defects of a system of institutionB, i™""- 
is that accuracy of conception which enables him 
to pve a clear account of it. No wonder then, in 
a treatise partly of the expontory class, and partly 
of the ceiuorial, that if the latter department is 
filled with imbecility, symptoms of kindred weak- 
ness should characterise &e former. 

The former department, however, of our Author's 
work, is what, on its own accoant merely, I should 
scarce have found myself disposed to intermeddle 
with. The business of simple expotiiion is a harvest 
in which there seemed no likelihood of their being 



[k] A Fl«DCh Jnriit of Ihc lut age, nboae woAi had like cele- 
brilj, kod in many reipecli miicb the lame sort of meriti aa our 
Author's. He wit kaomi to moBt adTsntage b; a truuluiou of 
DeiDcntfanea, He ii now forgotten. 
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^^(bsr any want of labourers: and into which therefore'! 
!f M «^ ^^^ ''^^^ ambition to thrust my sickle. ' 
'"' At any rate, had I sat down to make a report of 

it in this character alone, it would have been with 
feelings very different from those of which I now 
am conscious, and in a tone very different from that 
which I perceive myself to bare assumed. In deter- 
mining what conduct to observe respecting it, I 
should have considered whether the taint of error 
seemed to confine itself to parts, or to difiiise itself 
through the whole. In the latter case, the least 
invidious, and considering the bulk of the work, the 
most beneficial course would have been to have 
taken no notice of it at all, bat to have sat down sUid 
tried to give a better. If not the whole in general, 
but scattered positions only had appeared excep- 
tionable, 1 should have sat down to rectify those 
positions with the same apathy with which they 
I were advanced. To fall in an adverse way upon a 
work simply expotilorg, if that were all there were of 
it, would have been alike ungenerous and unneces- 
sary. In the involuntary errors of the understanding 
there cau he little to excite, or at least to justify, 
resentment That which alone, in a manner, calls 
for rigid censure, is the sinister bias of the affecHont, 
If then I may still continue to mention as separate, 
parts which in the work itself are so intimately, and, 
indeed, undistinguishably blended, it is the centorial 
part alone that has drawn from me that sort of 
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animadveraion I have been led to bestow indis- onr Aauist 

whylLltackM 

crimtQEUely on the whole. To lay open, and 'f^"^'^^^ 
possible supply, the imperfections of the other, is an i™""- 
operation that might indeed of itself do serrice; but 
that which I thought would do still more serrice, 
was the weakening the authority of ihit. 

Under tbe sanction of a great name every string 
of words however unmeaning', every opinion however 
erroneous, will have a certain currency. Reputation 
adds weight to sentiments from whence no part of 
it arose, and which had they stood alone might have 
drawn nothing, perhaps, but contempt. Popular 
fame enters not into nice distinctions. Merit in one 
department of letters affords a natural, and in a 
manner irrecusable presumption of merit in another, 
especially if the two departments be such between 
which their is apparently a close alliance. 

Wonderful, in particular, is that influence which 
is gained over young minds, by the man who on 
account of whatever class of merit is esteemed in 
the chuucter of a preceptor. Those who have derived, 
or fancy themselves to have derived knowledge from 
what he knows, or appears to know, will natwally 
be for judging as he judges; for reasoning as he 
reasons; for approving as he approves; for con- 
demning as he condemns. On these accounts it is, 
that when . the general coraplexion of a work is 
unsound, it may be of use to point an attack against 
the whole of it without distinction, although such 
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oni Anuwr paits of it aa are noxious aa well as uniound be 

tSrrf"*S°" ""'y scattered here and there. 

p*tt"- On these coiuiderationB then it may be of n«e to 

shew, that the work before us, in spite of the merits 
which recommend it so poweriully to the imagina- 
tion and to the ear, has no better title on one 
account than on another, to that influence which, 
were it to pass unnoticed, it might continne to 
exercise over the jui^ment. 

Th^ Introduction is the part to which, for reasons 
that have been already stated, it was always my 
intention to confine myself. It is but a part eren of 
this Introduction that b the subject of the present 
Essay. What determined me to be^n with this 
small part of it is, the facility I found in separating 
it from every thing that precedes or follows it. This 
is whu will be more particulafly spoken to !■ 
another place [t]- 

It is not that this 'part is among those which 
seemed most open to animadversion. It is not that 
stronger traces are exhibited in this part than in 
another of that spirit in our Author which seems so 
hosme to Reformation, and to that Liberty which is 
Reformation's harbinger. 

BoidMn- It is not here iliat be tramples on the light of 

fromKcvtA private judgment, that basis of every thing that an 
EDglishman holds dear [k]. It is not here, in par- 

[t] See the cniDLiig Xutroducliixi. [IiJ See wte (a]. 
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ticular, that he toBults our underslandines with H«pnb*B- 

liblc MinifH 

nugatory reasons ; stands forth the professed fitiniA«woik 
champion of religious iatoleraiice ; or openly sets 
hi) face against civil reformation. 

It is not here, for example, he wonld persuade us, 
that a trader wbt> occajnes a booth at a fair is a fool 
for his pains; and on that account no fit object of 
the Law's protection [I]- 

tt is not here that he gives the presence of one 
man at the makiTtg of a Law,- as a reamn why ten 
thousani others that aie to oba/ it, need know 
nothing of the matter [m] . 

[J] " Borglvj*," mj* out Antbof, " caonot be committed in a 
" tent or a boolb erected in ■ market fair; tbDD|h tbe owner maj 
" lodge tbereiD ; for tbe Law ngtrdi thiu hjghlj nothing bat ptr- 
" maDenl edifices ; a lioiue, or chorcb ; the wall, or gateofatowni 
" and it IB tbefiU^ of Ibe owner to lodge in to fragile a tenement." 
To aave Iiinuelf from tbts charge of folly, it is not uHogcdier dear 
whl^ of two tilings tbe tndor oagbt to doj qnit his bnsineu and 
not go to the ^r at lUl • or Inre hii gooda irithoat any body to 
take care of tbem. 

[n] Speaking of an Act of Pai^vnent t, " There needi," he 
aaya," no ibrmal promulgation togiieit thefiiiceofB.XAw, aiwaa 
"necesaar; b; the Ctnl Law vith regard la the Empercr's Edict*. 
" bccinueeTeij man in Engl*i>dil, ■tjwlgnaMf^Xaiu, pirtjiothe 
" making of an Act of Parllanwiit, being piesent Ihemt by his n- 
" pfsinilnh'vefc" Tlui, for onght I know, may be gfiOA jndgmatf of 
IjBBt became an; thing may be c^led judgment of law, that 
coioei IrcHn a lawyer who has got a name ; it •eenis, fao>re*ct, not 
moch I8u nay tbii^ that con b« railed ^gnent of ammai teat. 

* 4 Conun, Cti. XVI. p. M6. t l Conm. Cb. IL p. ITS. 
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RnpnAen- It IB DOt here, that after telling ua, in expiesi 
Jmfi«"'k terms, there must be an " actual breaking" to mtlte 
bui^lary, he tells us, in the same breath, and in 
terms equally express, where bu^lary may be 
without actual breaking; and this becauie "the 
" Iav will not suffer itself to be trifled with [n]." 

Tliii Dotilile piece of ulutiavMorippally, I belie>e,]iidgiD«ntof 
Lord Cokei it from thence became Judgment of our ADlbori uid 
may have been judgment c£mi»e lawmen thiD I koDw of beTore 
luid liocc What grie*e> ma ii, to find many men of the bent af- 
fectioni to a cauae whlcb need* no flophistT^, bewildered and bo- 
wildeiing others vith (be Uke Jargon, 

[nj His words are *, " There mut be on octuoj brealaiig, not > 
" mere legal ebmium frtgit (by leaping over invisible ideal b«Dn- 
" daiicB, which majf constitnle.a cinl tretpais) but a futoanlid and 
"foreVile imipltim.H In the neit senlence but two be goei on and 
nji, — " But to come down a ehimnej it held a burglarious entij ; 
" ibr that ii ai moch doaed ai the nature of thiogi wUI permit. So 
" olao to luiock at a door, and upon openbg it to nuh in, with a fe- 
" lonicNU intent ; or ooder pretence of taku^ lodgings, to &1I npon 
" the- landlsfd and roh him . or to procure a constable to gain ad" 
" mittance, in order to learcb for traitors, and then to land the con- 
'' liable and rob the hotue ; all thtte tntiria hone ban m^udgtd 
" burglariait, tlumgh there uos no actuai bnaldiig : Jbr the Law 
will not suffer 'itself to be trifled with bj such ensk9it.'...Can it 
be more egregiamJ j trifled with than h j inch rtaumt f 

I must own I have been read; to gmw out of cmceit with the«e 
DKful Uttte putides, fir, btcmue, mce, and othen of that fraler" 
miy, from seeing (be drudgery they sat continually put to in these 
Commentaries. The appearance of any of them is a sort of wam- 
hig to me to prepare ibr some tautology, or some absurdity ■ ibr 
" 4 Comm. Ch. XVI. p. St6. 
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It is not here, that afler relating the Laws by lUiiniicii- 
which peaceable Chrisdans are made punishable for ^jj,^!"''' 
worshipping Ood according to their consciencea, he 
pronounces with equal peremptorinesfl and com- 
placency, that every thing, yes, " every thing is as 
" it should be [o]." 

ihe Mine ttiing dUed op otcT agun !□ the shape of s reason fcr 
itadf: or fi>r& reuon whicb, if ■ ^xinctone, i] of (be lamB itaiDp 
u Iboie we haTc joit uea. Olhpr iiutuicu of the like bard 
traahnent ^tcd to tbeu poor partidet will come DDder obsenatioD 
in the bodj of Ifaii emj. As to rtaiODt of the fint-moitioaed 
oiaB, of (hem one ought pick out enough to fill a little valaine. 

[a] " In what I have now wd," laja be*, " I wonld not be 
" uDdentood to derogate Smn the righli of (be mliODBl Charcb, 
" or to fiinrar a locae lalitode of propagating anj cm^e undigntEd 
" Kntinwnli in reBgom mattera. Of pn^agating, I lajj for the 
"bare catertiintng tbnn, withoot an eDdeaioar lo diffuse them, 
" Kena hardly cogiumble by any human aotboritj. I only mean 
'' to illuttrale the eicellence irf onr present eatabliihnient, by 
" looking hack to fbnner tima. Entrif tlaiq i( iwii oi it Jimitd 
'• it ; nnleM, perhapt, that heresy onght to be more atridtj 
" definod, and no prosecation permitted, efto in the EcdedaMkal 
" Coorb, till the leoeti in qneMion are by proper anlliority pre> 
" vioiuly declared to be heretical. Under theae mlriclioiu it 
" leeiu luctaary for the rapport of the natiunal religioii,'' (the 
nationB] reB^on bdng mch, we are to andentaiid, as wonld not 
he able to support itaelfwere anyone at libeitjtomakeobjectiooa 
to it) " that the officers <rf the Church should haTS power 10 ceuure 
" heretici, hot ml to eitermioate or datnj tkem ** 

■.■ Upon looking' into a later cdKioD (the dfth) I Cud thl* 

pauage has nodergoDe a modificatum. " Atter Etvy lluMg ii mm 

• 4 Com. Ch. IV. p. 49. 
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8^i^«- It is nQt here, that he cotmnaiidB as to believe, 

J^KiISfk and (hat on pain of forfeiting all pretensiona to 

either " sense or probity," that the lyatam of our 

jurispmdBnce is, ia the whole and every part of it, 

the very quiotesBence of perfectioa [p]. 

SI it ilumid be," a added, " aith reiptel to ch< ipirittMj cngaaaace, 
and iptrittial putUbvnt D^ AcreSf." Ailei " the <^in )f the 
Church Amid hace poicer to cetttun haxtia," is added ' M net 
ID Aoniit tAan mth teaparal pemlliti, much Icu to scUmhotc itt 
dutni) tiitm." 

How far the nuadueioiutieu of tbe orijpuol tsit hu been cored 
bj thii BmendiDiHit, nuj be >ecD from Dr. Furoeaui, Lett II. p. 
30, id edit. 

[p] 1 Comm. 140. I wonld not be iltogelher poiidi^ bow (ti 
it was be meant Ibiapenuuionsbould extend itielf in point of IHW) 
whetbs' to tl«Be inslituliaiD «i]; thM happened to be b Ibtoe at 
the indiyidual imtant of hii wriliDg i or nbelber to uch oppeiite 
imtitationa also a^ within anj ^tcd i£itaiice of time Aom that 
iostont, dtber had been in lorce, or were oioui to be. 

Hit wurda we an fblkim ; " All thew righu and libertiea it h 
" our birthright to enjo; entice; Didew where ihe lama of aar 
" country haie laid them under neceuai^ reatrainta. HaeoiMi in 
" thenueliei so gentle and moderate, at will ^pear upon fmtber 
" enqury, that no man of laue or prMty wooid wiifa to se« Ibem 
" alackened. For ail of ua ha>e it in our chtHce Id do tmry thing 
" that a goad man wonid deare lo do; and ore reatiajoed from 
" nothing, bat what would be pemidoaa olber te oonelvei or our 
" fellow dtiaena." 

If Ihe Reader would know what Ibew rigbt* and Ujer&a afr, 
1 answer him ont of the same page, they are thoK, " in oppoeilion 
" to use or other of which nenf ipeeies of ccHnpulsiie tjisnnj and 
" apiveuion muit act, haTing no otber object upon wbich It can 
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It is not here that be aBsurea ub In point of hct, HtsHfau. 
that there never haa been an alteration made in the **™™* 
Lav that men have not afterwards found reason to 

regret[9l. 

" fottUig be MDplojed.* Tbe Sberty, for ewnple, of wonbipjring 
God withoot beiDg obCged Xa declare ■ belirf in Iha XXXIX 
Articles, is a liberty tbat no "good man,' — " no Dun of Kiue er 
" probi^,* " would viih' for. 

Iq] 1 Comm. 70. If no maoa can be fbond for an hntitatiai, we 
ore ton^lpMaooe; uid it ii npoo the Mniigth of thii mppoaed 
DOS we are to 07 it up •■ reuoinUe i It >■ thai tbat the Law u 
Jut^tdtflur children. 

Tfae wordi are — " Net that the particular icacon of et«rj role 
" in the I^w can, at tfaii dntance of thus, be alw^i pradaelj 
"anipiedi bot it h lufficieU thai ihtre be uotbhif; in.(benile 
" Jbtl^ aatndictarj toreauo.and tbentbelAWwilijiKMauitto 
" be well fiKuided< And it heth brea an andent okKnatkni in 
" tbe Laws of England," (be might irith aa good groand hare 
lAdtA—mtd iaaa ather Lautytbtt wheaerer a stAidiBg rule, of 
" Law, of which the reaaon, peilaps, cold not be reisembered or 
" discerned, hath beeo [aoBMii!)] brake ia npoB.by itanitaciriKW 
" raoiutiotu, the iriidomaf derulehalh in thscad appeared fton 
" Ibe incooTeiucnGiei that hne followed tbe iDDOTaliai,' 

When ■ icDtimeDt i> eipreswd, aad srbelher firom csotioo, or 
from confmim of ideal, a danas is pnt in by inky of qnaE^nlg 
it that toms it into nothioi^ in this case if we wonld Sana > fiur 
admate of the tendency and probable eSect of the «4xile passage, 
tbewBjis, Iti^e it,tD oonuderllas if iwwcb daose weralkeie. 
Nor let thia seem strange. TaUnglhc qoalificationrntotheaccoant, 
the sentimoit would make m impresstou on tbe miad at all : if it 
ni^es CD;, the qualiiicatioii ia dropped, and the mind is afiected 
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Rnniini. It is uot here that he turns the Law into aCastle, 

■iDlgpMUgn ' 

^^' Tliii, i Ihinl, we mBj amdude bj be Ihe caae nilh the psuBge 

above-mentioDed. The nord "mmtimty'' ii, in punuance of our 
Amliora standing policj, put in by waj of »alTO. Ifttfc it the 
seotimenl i> as much lu come) lo DOthing. JViAout 1^ it vnuld be 
extiaTaganL Yet in this eitraTsgant tbrm it ii, pmbably, if in anj, 
that it pauet upiHi the Reader. 

The pleasuit part of the contrivance is, the mmiiodDg of 
" StatuUf and ." Resolntioiis* (Reulutiuns to wit, thai ii Ded- 
aoai, oC Qwrti of Juiliee) in the aama breatb ; as if whether it 
were b; the one of Ibem or the otlier, thai a mie of Law wai 
broke in upon, made do diSerence. By a Rcuhtim iudeed, a 
nea Resolution, to break in upon * ttiauliiig rule, is a practice that 
in good imth it big with mischief. Bui this nuichief on what does 
it depend I Upon the rule's being a natmable ooe i Bjao metna : 
but upm its being a itontja^, an estabrigbed one. Reasonable 
or not reasooable, is what makes oomparudirely but a trifling 
difierecce. . 

A new reacdulian made in the leeth of an otd-ealaUiahed rule is 
misehjGTOus — on what acoount ? lu that it puta men^s eipectalicoa 
uulversallj la a fanit, and shakes whatever confidence the; may 
have in ihe itabilll; of auy rules of Jjivi, reosooaUe or not rea- 
amable ; that slalnlitj on Khich every thing that is valuable (o a 
man depends.. Beneficial be il in eTcr so high a de^e to Ibe 
part; in whose favour it is made, the benefit ii is of bi him can 
never, be so great es lu oulwdgh the mischief il is cd' la the com- 
munity at large. Stake the best of i^ it is general evil for Ibe sake 
of partial good. It la what Lord Bacon calls setdng (he whole 
house on fire, iu order to roait one man's eggs. 

Here then the udm is not wanted , a " new resolutioa can nerer 
" be acknowledged to be conlrarj to a standing rale," but it must 
on that very account be acknowledged lo be " wmton." Let such 
a resolulion be made, and " iDconTemenciea" in abiudaoce will 
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for the purpoae of opposiDg every idea of " funda- "^i""- 
" mental" reparation [r], uSim'" 

sure etiDDgh eiuoe ; and tbeo will appear — irliBt f not bj aDj 
means " (be wisdom of the rale," but, what ii • TOy diffisrent 
tMog, the lullj glbreakiii^ ia npon it 

It were- ■Imoit •uperfluwu to renuTk, that nothing of all tlui 
applies in general to a statule ; tbougb pirttcular Statutes loaj be 
cimcei*ed that would tliwart the course of eipectation, wid b; thai 
means produce miactdef in ttie same waj id wliich it is piuJoeed 
bj iiregnlar resolutioiu. A Dew atatote, it a maiufen, camwC. 
imleas it be nuipl; a dedaratoi; one, be made in an; case, but it 
must iH^ak in upuu toiae standing role of law. With regard to 
a Statute Iben to tell ns thai a " wanton " one bai produced " mcoD- 
" Teoienciei," what is it bat lu tell ua that a thing that has been 
miubieioua baa produced mischief^ 

Of this temper are the aigomeati of all those dotting p<riitidins, 
wboy when out uf humiHir wjth a paiticalar inDoraliaD withont 
bring akle to tell wb;, set tl^emsekea to declaim agaimt all inno- 
vation, because it is mnovation. It is the nature of Owls to hale 
the Hgbt ; and il is the nature of tboae politicians who are wise by 
nie, to detest every thing that foreea them eittief to find (what, 
perhaps, is imposuble) TeaioDS f<s a fanmrite pemnaoD, or (what 
ia Dot endurable) to discard it. . - 

[r] SComm. S68, at (be end of Ch. XVU. which coDctode* 
with three pagei agsiul Refbrmatiim. Our Author had better, per> 
liaps, CO this occttuon, liave kept dear of allegisies : he should 
have CQOudered whedier the; might not be retorted on him with 
levere retaliatioo. He should havE couaidered, that it ia niil easier 
to him to tam the I'w into a Castle, than it is tn the imatpna- 
tiona of impoveriahed suitors to people it with Harpies. He should 
have thought of the den of Cacus, to whoiie enfisebled optica, to 
whose halMts (tf dark and secret rapine, nothing was ao hateful, 
Dotlung so dangerous, as the light of day. 
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It is not here that be turna with scora upon those 
iIt?kM*iri« ''^°^*csi't Legislators, whose care it has been to 
jdnck the mask of Mystery from the face of Jnris- 
pnidence [«]. 

[t] S Coaun. S93. IiiiADm ibedecwkitaarCoiuliarJulioe 
lint dioM raid of Law are frtined, on the Inowledge aC which 
d«peod tbe R(t, Ibe ftntuiK, At fibertf of ever; mtn in the m. 
Ikn. Of then detnuH tbe Rccordi mn, Bcconling Id aa An- 
tbor [1 Comm. Tl.] the DMXt aullientk hutoriei. TLem Rccordi 
were, till within then GTC-and-fortj Jt»n, in Law-Ladn : ■ 1m- 
gpmgf which, upon a bigh eonipiiUlioii> BboaC one man in a dioa> 
•■□d awd (0 fane; bimaelf (d imderstaiid. In thii I^w-Litin it 
is that oar Anthor » sathSed the; ilioDld hare been Eontinucd, 
bccaoie the pjraniidi ot Egypt ban Wood longer tbra the ton- 
[dei of PalsiTra. He obserrei to m, that itae I^tin langnage 
oonld not eipna haelf on the nbjfct witboat btttmnng a mnlti- 
tnde of words tiomaar own : which ii to help toeontince oi that of 
tbe two tbe fonper it tbe Gtteat to be emploTed. He ^n* u to 
undetitand lhat| takmg it altogether, there coold be do nxxn to 
complain of it, w^g it wvoot more ni^lelll^ble than the jaijton 
<tf die KfaaohMO, aame pauagea of which he initmcM ; and thai 
he go«a on. " Thi> techoical Latin continiKd in u>e ftom tbe tints 
"of Itafintinlroduction tili Ae rabrerdoD of our andBit coa)titD- 
" ttm under Cnnuwell ; when anKa^ maoy other iiiDoieticDi on 
" the bod? of the law, mme lor tbe better and lome for tbe 
" wane, tbe lai^Dage t^ our Beoordt wu ahnred and lumed into 
" Eogliab. Bat at tbe Realontion o( King Charln, tbii nnwlty 
" wai no loiter connleuanced; die practiMn &uUng it lerj diA 
" ficull to eipreu thonMlrea ao condielj or N^nfiontlj in an; 
" otlier language but the Latin. And diiu it oontinoed without 
" any aeiuibie iooonrenieoce till abonl the year 173D, when it waa 
" aguo thou^t proper Ibat tbe proceedloga at liiw abonld be- 
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If here *, u every where, he is eager to 

Ciijm tbe 
" done iubi Ungliib, and il wu Hcconliiiglj so oidered b; statiOe **'' Mlu|«< 
« 4 Geo. IL c. 36. 

" Tbia wu dooe (eoutinnei our Aathor) in order that the MID- 
" moD people might have koowledge and uodenttuiding of what 
" was altdged or done for and against ihem in the proceu and 
" pleaduigi, the judgment and entries in a canae. Wbich purpose 
" I know not how well it b» aniwered; but am q>t to ju^ect thai 
" the people are mem, after man; jrears eipeiioicc, alfcgcther as 
" igDoranl io matters of law as before." 

Id tbis acwnful pasiage the words naceUji — dune ioto English — 
^ to sbspfct — aitogtther ai igDoranl — sufficdeatlj speak the a^ 
fedkai of the mind that dictated it, Il is thns that oor Author 
cbucLles arer Ifae supposed defeat of the Lt^alure with a Jbnd 
emltatioa wbich all his discretiiHi could not persuade him to 

The case is this. A large portion of the bodj of the Law was, 
bj the bigotry or the ardfce of Lawjen, lacked np in an ille^ble 
character, and iu a foreigD tongue. I'he statute be mentions 
obliged them to glre up their hieroglyphicks, and lo restore Ibe 
native hnguage lo its rights. 

This was dung much ; but it was not dtxng ererj thing. Fic- 
tioD, tantologj, techmcalltj, drcnhjr, irTegidarity, iDcoasiateocj 
remMO. But abore all th« p«itil«nliBl breath of FietioD pinaon* 
the sense of eitly instnonent it comes near. 

The caiueqiieace i^ that the Iaw, and eapedaD; that part of il 
which eomea onder the topic of Procedore, uUi wants much of 
beJDg generallj intelligible. The fault Aen of the I^giilalore i> 
their not baring done tmiugh. His quarrel with ihem is for hav- 
ing done anj thing at all. In dnng what they did, tbey set up a 
ligh^ which, obicnred by many remaining doods, is atill hot too 
apt to proK an iptii fatma i our Author, instead of caUivg for 
• V. infra, Ch. HI. pu. VIL p- 103. 
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Rtprehenii. hold the cup of flattery to high stEttion, he 



worimtluga. 



those ctoods to be removed, deprecate! all light, and [deadi fbr 
lutol duknesi. 

N(4 conlcnt vith represFntiiig the alteralioQ bi uaeleu, he Kouid 
penuade u> to look npon it as miachieroiu. He jpeaki of " in- 
" coiifeiiienciei," What tlieie iDconfeniencies are it it pleuant tu 

In the Gnt place, many jmiQg practiaen, apoilt hj the indul- 
geoce oT being ptrmitted to carry od tbdr bodnex in (bdr 
mother-longae, know not how to read a Record apaa the old plan. 
" Manj Clerks and Attoniiea," nji our Author, " are hardly ^le 
" to read, much leas to luidentand a Record of lo modern a date 
" u the r^gn of George the first.'' 

What the mighty evil ii here, that b to outwrigh the mischieT 
of Blimn unitenal ignorance, is not altngethei clear: Whether 
it is> that certua lawyers, in a caie tliat bappeni very rarely, 
may be obliged to get aisbtance ; or that the bouneu io inch 
a caae may paw from those wbo da not uodentand It lo ihuie 

Io the Deit place, he observen to ua, "it has much enhanced 
" the eipence of all legal proceedings : fbr since the practiiers 

■ ire confined (for the Baka.of the itamp-dnties, which am thereby 
* etSHderably encreaaed} to write nniy a stated number of WOTds 
" in a shcel ; end as the £n^ish language, through the moldtode 
" of its pankles, ia mndi more verbose than the latin ; it fuihma, 
" that the number of sheets must he very much augmented by (be 

■ change." 

I would fain persuade myself, were it posdble, that this mi- 
happy sophism could have paosed upon the biventor. The sum 
actually levied oa the public nn that scon; ia, upon the whole, 
either a proper sum or It is not. If it ii, why mentiui it as an 
evil^ If it isRot, what more obvious remedy than to set the duties 
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has stopt short, however, in this place, of ido- R«(>n)iiHni. 

'm'jw- ■ ■ ■ ■ kSw. 

After all, nhsl leems tn be the real eril, notwithstanding oar 
Author's unwillingneas to helieve it, is, Ibat bj mesiu af this 
alterBlioD, men Rt large iire in a somewhit better waj of IfBOwing 
V hat tlieir latiytn ace about : luid that a diunteieated and 
enterjNinng Legiitator, shonid happil; EDcb an one uue, would 
now niih lomewliat leia difficulty be able to tee bdbre biuu 

[l] Id the Seventh Chapter of the Frst BocA, the King h^ 
" Mribtaet*^ be posseises '• KWj«iii(t,-" be is '■ ol^ier/ert mi 
' imtaoriali." 

These chilA^ paradoiea, begotten npon servilitj b; lalae wit, 
are IX>t more ad>ene to manly BeotUnentilbin to accnrate appre- 
lieoiion. . Far finm contributing to place the imtitutimu they are 
applied to io aoj clear point of view, they lerrc bat to daizle 
and Gonlbimd, by ^°ing to Kealilj (he air of FaUe. It is true, 
they are not altogether of olu' Author's iniention : il is he, how- 
e<er, that baa rcnved tbent, and that with improVonenta and 
additions. 

One might be apt to suppose they were no more than ao many 
traatient Sashes of ornament : it is quite otbetwiie. Me dwells 
upon them in sober ndoeas The attribute of " vbiquitf/," in 
particular, be lays hold of, and males it (he Inaii of a chain of 
reasoning. He spins it out into conseqneoces : he makes tHie 
thing "JoUtmi" fiom it, and another thing he so and so " fur (be 
" same reoron ;" and he uses emphatic terms, as if for fear he 
ibould not be tbonght to be in earnest " From the nbiquily," 
uyi our Author [1 Comm. p. S60.] " it /oOmdi, (hat (he lUng 
" can never be noiksuit ; for a nonsuU is Ibe desertion of the suit or 
" action by the non-appearance of the plaintiff in Coort. " 

" 1 Coram. 148. 

1 1 Comn. Ch. VI[. p. 254, «3B, lit, Fust Edition. 

1 1 Comm. Cb. VU. p. iGO, First Edition. 
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FLepMMul- It is not (ben, I say, tint part, it U not eren uy 
nSutanr ^^^ °^ ***** Introduction, to which aloae I haye 
any thoughts of extending my examination, that is 
the principal seat of that poison, against which it 
was the purpose of this attempt to give an antidote. 
The subject handled in this part of the work is 
SQch, as admits not of much to be said in the per- 
son of the Censor. Employed, as we hare seen, 
in settling matters of a preliminary nature — in 
drawing outlines, it is not in this part that there 
was occasion to enter into the details of any par- 
ticular institution. If 1 chose the Introduction 
then in preference to any other part, it was on 
account of its affording the fairest specimen of the 
whole, and not on account of its affording the 
greatest scope for censure. 

" For the nnMi naioa abo the King >a not uid to appear b; Ui 
" AttoriKf , u Mher men do ; for lie bIwbji appean in contempto- 
" tion of Law in hia mn jtrtper pcnoo.* 

Thia it the cue u *oaa u joo cooie to thii lait KOlence of (he 
paragraph. For bo long u ;oa are at (he lut but two, " it ii the 
" npl office, and net the rojel pcnui, that ii aiitays pmcnt." 
All thii ia Ml drily end ao atrfctlj tme, tlial ii •errea aa the grauni}- 
work of a metaphor that ia brought ui to embelliih and enliieu it 
The Eiag, we lee, if, that ia to u; ia mt, pTCMOl in Court. The 
King'i Judgei are preamt too. So &r ia plain downriglit trett. 
Time Judgei, then, apealdng metaphorical];, are ao manj' look- 
ing-glassea, whidi haTe ttui ung^ikr property, that whee a mao 
looks at thern, uiitead of aeong hii own face in fliem, ha seea the 
King'i. " Hia Judget," aa;s oDiAnthor, " are the numr hy wluch 
" the Kui^i image ia reflected.' 
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Let us reverse the tablet. While witli thii frte- iim 
dom I expose our Author's ill detertf, let me not 
be baclEWEtrd in acknowledging and paying homage 
to his various merits: a justice due, not to him 
alone, but to that Public, which now for so many 
years has been dealing out to him (it cannot he 
supposed alb^thei without title) so large a mea- 
sure of its applause. 

Correct, el^ant, unembarrassed, ornamented, 
the ttgle is such, as could scarce fail to recommend 
a worlc stilt more vitious ia point of vsatter to the 
multitude of readers. 

He it is, in short, who, first of all institutional 
writers, has taught Jurisprudence to speak the lan- 
guage of the Scholar and the Gentleman: put a 
polish upon that nigged science: cleansed her 
from the dust and, cobwebs of the office : and if he 
has not enriched her with that precision that is 
drawn (oily from the sterling treasury of the 
sciences, has decked her out, however, to advan- 
tage, from the toilette of classic erudition: en- 
livened her with metaphors and allusions : and 
sent her abroad iu some measure to instruct, and 
in Etill greater measure to enlertain, the most mis- 
cellaneous and even the most fastidious societies. 

The merit to which, as much perhaps as to any, 
the work stands indebted for its reputation, is the 
enchanting harmony of its numbers: a kind of 
merit thil of itself ia safficient to give a certain 
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. degree of celebrity to a work devoid of every other. 
So much is man governed by the ear. 

The fuDction of the Eipositor may be conceived 
to divide itself .into two branches : that of history, 
and that of simple demomtralion. The business of 
history is to represent the Law in the state it hat 
been in, in past periods of its existence: the bnai-. 
ness of simple demonstration in the sense in which 
I will take leave to use the word, is to represent the 
Law in the state it u in for the time being [ti].. 

Again, to the head of demonstration belong the. 
several businesses of arrangtmenl, narration, and 
conjecture. Matter of narration it. may be called, 
where the Law is supfwsed to be explicit, clear, 
and settled: matter of conjecture or interpreta- 
Uon, where it is obscure, silent, or unsteady. It is 
matter of' arrangement to distribute the several real 
or supposed institutions into different masses, for 
the purpose of a general survey ; to determine the 
ord^ in which those masses shall be brought to. 
view ; and to find for each of them a nafiie. 

[i;] The word demonitratim mej here lecin, at fint sighl, to be 
cot of place. It will be easiij prrceived that the Knw here pnt 
apoo it ia Dot tbe jbidh with that in which it rs emplojed b; Lo- 
giclatiaand Matfaematicuuu. InonrowQ fanguagp, indeed, ita 
not very femiliar in any other »ense than iheui : but on the Con- 
tinent it i) currently employed in dibdj otber uaeocen. Tlie 
French, for ejatnple, hare their dcnxnufmHun 
(Trmolnnie, de phyiique aperimQjUate, ^c* I use it out of 
cesmtyi not kuowing of any other that will ault the parpoK. 
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The businesses of nanatioii and interpretation lumchth 
are conrersant chiefly about particular institutions. 
Into the details of particular institutions it has not 
been my purpose to descend. Oa these topics, 
then, I may say, in the langut^ of procedure, rum 
sitm informattis. Viewing the work in this light, I 
have nothing to add to or to except against the 
public voice. 

Hutory is a branch of instruction which onr Au- 
thor, though not rigidly necessary to his design, 
called in, not without judgment, to cast light and 
ornament on the dull work of simple demonstration : 
this part he has executed with an elegance which 
strikes every one : with wITat fidelity, having not 
very particularly examined, I will not take- upon me 
to pronounce. 

Amoi^ the most di£Bcult and the most important 
of &e functions of the denumttrator is the business 
of arrangement. In this our Author has been 
thought, and not, I conceive, without justice, to 
excel; at least in compdrison of any thing in that 
way that has hitherto appeared. Tis to him we 
owe such an arrangement of the elements of Juris- 
prudence, as wants Htlle, perhaps, of being the best 
that a technical nomenclature will admit of. A 
technical nomenclature, so long as it b admitted to 
mark out and denominate the principal heads, 
stands an invincible obstacle to every other than 
a technical arrangement. For to denominate in 
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general terms, what is it but to arr&nge ? and to 
arrange under heads, what is it but to detiomiaate 
upon a large ecale ? A technical arrangement, go- 
verned then in this manner, by a technical nomen- 
clature, can never be otherwise than amfased and 
unsatafactorif. The reason will be sofficiently ap- 
parent, when we understand what sort of an ar- 
rangement that must be which can be properly 
termed a natitral one. 

That arrangement of the materials of any sdence 
may, I take it, be termed a natural one, which takes 
such properties to characterize them by, as men in 
general are, by the common constitution of man's 
wUure, disposed to attend to : such, iu other words, 
as natvraUy, that is readily, engage, and firmly fix 
the attention of any one to whom they are pointed 
out. The materials, or elements here in question, 
are such actions as are the objects of what we call 
Laws or lustitulioDB. 

Now then, with respect to actions in general, 
there is no property in them that is calculated so 
readily to engage, and so firmly to fix the attendon 
of an observer, as the tendency they may have to, 
or divergency (if one may so say) from, that which 
may be styled the common eud of all of them. The 
end I mean is Bofipinesg [fo] .■ and this tendency in 

[u] Let lliia be taken <hr a truth upon the oathorit; of Arittatlt ; 
I nteui h; those, who like the satLorily of Aristotle betler than 
that of tlieir own eiperitnce. flivB rtp(n|, uja that philosopber. 
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any act is what we ntyle iti uWily.- ai thit cfioer- taei 
gency is that to which we give the name of mis- 
chtamuneti. With respect then to such actions in 
particular as ue among the objects of the Law, to 
point out to a man the utility of them or the mia- 
chievouaneiB, is the only way to make him see 
clearly that property of them which ^rery man is 
in search of;. the only way, in short, to g^re bim 
latitfactiott. 

From utUitg then we may denomtaate a princ^le, 
that may serve to preaide over and gotetn, as it 
were, sach arrangement as shall be made of the 
■everal institDtjona or coinbinations of iastitationB 
that compose the matter of this science: and it la 
Uiis principle, that by putting its stamp npon tlte 
Beveral names giren to thoae combinations, caa 
alone lender $atisfactoTj/ and dear any arrangement 
that can be made of them. 

Ocvemed in this manner by a principle that is 
recognised by all men, the same arrangement that 
would serve for the jurisprudence of any one 
eonntry, would serve with little variation for that 
of any other. 

Yet more. The mischievousness of a bad Law 
would be detected, at least the utihty of it would be 

XV D-flVfl /iiSshf t/aiwi S> i-pali; ti xai vpinifini, xya9«i Tint 

^laiftpa ii Ti( f uiiTu nil (onderiluid Tui>Ta»> TEAflN. — Ariit- 
Eth. ad Ific L. I. E. 1. 
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rendered suspicious, by the difficulty of finding^ a 
place for it in such an arrangement : while, on the 
otbei hand, a technical aTrangement ,t( a sink that 
with equal facility will swallow any garbage that is 
thrown into it. 

That this advantagemay be posseBBed by a natn- 
ral arrangement, is not difficult to conceive. lueti- 
tutions would he characterized by it in the only 
unirertal way in which they can be characterized ; 
by the nature of the several modes of conduct which, 
by prohibiting, they constitute offencet-[x]. 

These offences would be collected into classes 
denominated by the various modes of their dieer- 
gency from the common end ; that is, as we have 
said, by their various forms and degrees of mifcAie- 
vownets : in a word, by those properties which are 
reattms For their being made offencei .- and whether 
any such mode of conduct possesses any such pro- 
perty is a question of experience [y]. Now, a bad 
La# is that which prohibits a mode of conduct 
that is not mischievous [t]. Thus would it be 
found impracticable to place the mode of conduct 
prohibited by a bad law under any denomination of 

[c] OSenco, tlie mder will rememlwi', duj u well be oflencei 
of umiuiim, ai of toramiuiim. I would niM the embamrainent 
of making tepanite mention of auch Laws a> cult thtmwtvei iu 
commandiHg. Tis on tbii account I Die tfae pbnae" aodt tf 
" cirnilucli" which include] tiinuiiirnior^ttaranca, aiwell na ocU. 
[j] See Dole [«]. [.] See pole [ij. 
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offence, without asser^ng such a matter of ^t as i4«*»ri 
is contradicted by experience. Tlius culiirated, in 
Bbort, the soil of Jurispnidetice vould be found to 
repel in a manner every evil institution ; like that 
country which refuses, we are told, to harbour any 
thing venomouB in its bosom. 

The lyttt^iis of such an arrangement would at 
once be a compendium of exfotitory a.nd of cento- 
rial JmispTudeoce: nor would it serve more ef- 
fectually to instruct the tubject, than it would to 
justify or reprove the Legislator. . 

Such a synopais, in ehort, would be -at once a 
map, and that an universal one, of Jurispudence 
as it it, and a slight but com[H'eheuBiTe sketch of 
what it ought to be. For, the reatom of the several 
institntions comprized under it would stand ex- 
pressed, we see, and that uniformly (as in our 
Author's synopsis they do in scattered instances) 
by the names given to the several classes under 
which those institutions are comprized. And what 
reasons ? Not technical reasons, such as none but 
a Lawyer gives, nor any but a Lawyer would put 
up with [aa^ ; but reasons, such as were they in 

> [aa] Tednucel reanoni: so called frooi the tlie Oracle rij^tn, 

vrhkh lignifiea an art, Kience, or profei^oa. 

Utility i> lliat Mandard to nhich mea in genenl, (eicepi in 
here aud tbere an iDsCance where tbej'are deterred b; prejudicea 
o[ llie religioui [last, or hurried loay b; the force of what i» 
culled Maimcal or fetUng), Utility, at we bare nid, is the 
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Xlvi PREFACE. 

liaatw themselreB what they might and ought to be, and 
lu^emeDC exprcEsed too in the manner they might and ought 
to be, any man might see the force of as well as he> 
Not in this is there an; thing that need surprize 
UB. The consequences of any Law, or oi any act 
which is made the object of a Iav, the only conBG* 
quences that men are at all interested in, what are 
they but pain and pleasure f By some euch words 
then as pom and pUtuure, they may be expressed : 
and poM and pleamrt at least, are words which a 
man has no need, we may hope, to go to a Lawyer 
to know the meaning of [hb}. In the syn<^sis then 
of that sort of arrangement which alone deserveB 
the name of a BStnial one, terms such as these, 
terms which if they can be said to belong to any 
science, belong rather to Ethics than to Juiispro- 

itmdard to wbldi thej refer ■ Lbw oi Imtitiitiai id jad^g of Ha 
tille to ippnilialion or diappnibatioti. Men of Lav, csrniptcd 
hj inlcresti, or scdaced by illusumi, nhich it u not here nor 
butiiwsa to diiphj, bne derialed from it iRiich rocre freqneallj. 
and with much lees Keena. Hecce li it that radi reaaoiif a> 
pen witb lAwjen, and with do um elie, have got the name of 
uchakal reaeoiu j macea peeuW u the art, pecnlbr to the 

[bt] The nanm of a Lav, in abort, ii no other than the gBod 
pTDdoced bj Che mode of conduct which it enjouu. Or (whicli 
cmnei to the lame ihing) the bukM^ prodoced b; the mode of 
coodnct which it prohibit*. Tbii mudutf or tlu> good, it the; be 
real, cannot but shew then)self e» Mntewbere or other io the ibape 
of pain or plamre. 
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dence, even than to nniversal Jurisprudence, will id«a(a 
engross the most commanding statiouB. nagcmeit. 

What then is to be done with those names of 
classes that are purely technical ? — With offences, 
for example, against prerogative, with misprisions, 
contempts, felonies, pnemuairsB [cc] ? What rela- 
tion is it that these mark out between the Laws 
that coucem the sorts of acts they are respectively 
put to Bigni^, and that common end we hare been 
speaking of? Not any. In a natural arrangement 
what then would become of them? They would 
either be banished at once to the region of quidditie$ 
and subttantial forms s or if, and in deference to 
attachments too iaveterate to be all at once dis- 
solved, they were still to be indulged a place, they 
would be stationed in the comers and bye-places 
of the Synopsis : stationed, not as now to give light, 
but to receive it. But more of this, perhaps, at 
some future time. 

To tetnra to our Author. Embarrassed, as a 
man must needs be, by this blind and intractable 
nomenclature, he wilt be found, I conceive, to have 
done as much as conld reasonably be expected of a 
writer so circumstanced ; and more and better than 
was ever done before by any one. 

In one part, particularly, of his Synopsis*, se-Herittct 

[cc] See in tbe Sjntqnical Table prefiied to nr Antboi^ 
dlnohnu, Ibe Ixt page comprehmdinj Book IV. 

■ It h that which ODDipritei hn IVtb Bod^ infitied Fuilic 
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veral fragments of a sort of method wbich in, or at 
least comes near to, what may betenned a natural 
one [dd], are actually to be found. We there read 
of" corporal injuries ;" oi" oifences against peoce ;" 
against " health ;" against "personal secuTity [ee];" 

" tibertg ■" — " property .-" light is let in, though 

irregularly; at various places. 

In an unequal imitation of this Synopsis tliat has 
lately been performed upon what is called the Civil 
Low, ail is technical. All in short, is darkness. 
. Scarce a syllable by which a man would be led to 
suspect, that the affair in hand were an affair that 

(diii Fragmaita methndi tuKunilu.— LitiH'i PhiL Bot. lit 
Bi/iteniala, par. 77. 

[re] Tbh titie affords a perliaeDt instiDix to eiempUr; llie use 
Ibat a natnral amngemcnt maj be of in repelling ui Incomp^ent 
ioBtilutioo. What I mean is the sort of lilthiiMis Ihal is termed 
vnnaluraj. Tlii> our Aulbor has ranked in liii dauof Offaea 
againa " fwrsonol lecuWti/,* and, in a subdiiimm of it, iotitled 
" Citipofal iDyuTtei." In to iliung, tlien, he has asserted a lacl : 
be has asserted that the ofience in qoestian is all offence oguust 
personal securiCj; is a corporal iajor;; is, in short, producliTe of 
unhappinets in (fiol umy. NoH this ia wbal, in the case where 
the act is committed by canlml, is inanirestl; not true. Volenti 
nonjlt ivfwia. IT then tlie I^« igunat the aSaicc in questkn 
had DO other title to a place in the tjsten) thin what was fouiAled 
on lliis fact, it ia plain it Tiould bare none. It would be > bod 
Law alti^lher. The mischief the ofience is of to the conimunity 
in this esse is in truth of quite anotber iwture, and would come 
under quite another class. Whea ogointl consent, there hidecd 
it does belong rcallj to tlua class : hut ihca it would come under 
another name. It would come under that of lUgte, 
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happiness or unbappiness was at all concerned Ui 
in [/]. "'• 

To return, once more, to our Author's .Gommen- 
taries. Not even in a cenKiriai view would I be 
understood to deem them altogether without merit. 
For the institutions commented on, where they are 
capable of good reasons, good reasons are every 
now and then given : in which way, so fat as it 
goes, ono-half of the Censor's talk is well accom- 
plished. Nor is the dark side of the picture left 
absolntely untouched. Under the head of " Trial 
" by Jury," are some very just and interesting re- 
marks on the yet-remaining imperfecdons of that 

[f] I think it ia Selden, somewhere in his TahU-lalk, IIiBt 
■peaki of a whinuicBl uotkiii he had hit upon when a school boj, 
that mth regard to C^sar and Juitin, and those other personage! 
of aniiquitj that gave him so much trouble, there was not a ajlla. 
ble of truth In any thing they said, nor in bet were there erer 
really any aoch penom; but that the whole aflair wai a con- 
trivance of pareuti to find employment for Ibdr children. Hnch 
the same aort of notion is that wtuch theao techtural amiigeiDenls 
are calcnlated to gireoi of Juriaprndence : which in them standi 
represented rather aa a game at Cratabo lor Lawyen to whet 
their wits at. than >a that Science which hoidi in her hand the 
happineas of nationi. 

let Di, however, do no man wrong. Where the snccesa haa 
been worse, the diScolty waa' greater. That deteitable chaos of 
inititatiixia which the Andyst laat-mimlioned bad to do with, is 
Mill more embarnoed with ■ technical nomendaturc than our 
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Mcriuof mode of trial*: md under that of " AssuraDcet 
rcnnuid. " by matter of Record," on the lying and extoi- 
timi jargon of Recoverieti. So little, however, 
are these paiticnlar remarks of a piece with the 
general disposition, that ihews itself so strongly 
throughout the work, indeed so plainly adverse to 
the general maxima that we havf seen, that I can 
scarce bring myself to attribute thera to our Author. 
Not only disorder is announced by them, but re- 
medies, well-imaged remedies, are pointed out. 
One would think some Angel had been sowing 
wheat among our Author's tares [gg], 
MuDuii With regard to this Essay itself, I have not much 

fiiTbM^' to say. The principal and professed purpose of it 

dDCUd. 

• 3 Comm. Cb. XXIIL p. MT. 

t Z Comm. Cb. XXL p. 360. 

Jggi The difference between b genenxu aoi detemdned aSee- 
tioD, and ui occuional, tuiit m it were forced conlribittiin, to the 
canae irf' refbimatkia, may be aecn, I ttunk, in dieae ConunentviM, 
coapired with mDother celebntcd work on the ubject of oar 
Juriipradence. Mr. Bmington, whosa igteeable IDtetUaoj hu 
done K> much toward* opening mafi tjtt apoo diii ndijeet; ISlt 
Baningtan, like an active GcMral in the lenice of die Pobli^ 
itDrnu tlie btrong^boldi of chicane, wheTeaoerer tliej present 
themHlTCB, uid panicalarlj fiction), witboat reterre. Oar Ad- 
tbor, like an artful partinn in tlie terrice of tlie profissnon, lacri. 
fieet ■ lew, B if h were to nra the rett. 

DepkxaUe, indeed, would bans beoi tba sladenfi chance for 
aalntaiy iDatmctioD, did not Hr. Bairin|;toa's work in b> hhuij 
imtancei, foniiab the antidote to oorAalhor'ipaiagDi. 
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is, to expose the errotB and iaanfficiencieB of our Huutf in 
Author. The busineaa of it U therefore rather to JU^;;^^ 
overthrow than to «( upj wliich latter taslc can set- *''*"'■ 
dora be performed to any ^eat ad7autag;e where 
the former ii the prindpal one. 

To guard against the danger of misrepreBentation, 
and to make sure of doing our Author no injustice, 
his own words are given all along; tyid, as scarce 
any sentence is left unnoticed, the whole comment 
wears the form of what is called a perpetual one. 
With regard to a discourse that is simplj institu- 
tional, and in which the writer builds upon a plan 
of his own, a great part of the satisfaction it can be 
made to afford depends upon the order and con* 
nectiOQ that are established between the several 
parts of it. In a comment upon the work of an- 
other, no such connection, or at least no such 
order, can be established commodieasly, if at all. 
The order of the comment is prescribed by the 
order, peihaps the discHrder, of the text. 

The chief employmeDt of this Essay, as we have 
said, has necessarily been to overthrow. In the 
little, therefore, which has been done by it in the 
way of letting vp, my view has been not so much 
to think few die Reader, as to put him upon think- 
ing for hknself. This I flatter myself with having 
done en several interesting topics ; and this is all 
that at present I propose. 

Among the few positions of my own which I 
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Mumrii have found occasion to advance, some I obserre 
tinbMeoB-' ^^'^^ promise to be far from popular. These it ii 
i«ew. likely may give rige to very warm objections : ob- 

jections which in themselves I do not wonder at, 
and which in tbeir motive I cannot but approve. 
The people are a set of masters whom it is not in a 
man's jwwer in every instance fully to please, and 
at the same ^e faithfully to serve. He that is re- 
solved to persevere without deviation ia the line of 
truth and utility, must have learnt to prefer the still 
whisper of enduring approbation, to the short-lived 
bustle of tumultuous applause. 

Other passages too there may be, of which some 
farther explanation may perhaps not unreasonably 
be demanded. But to give these explanations, and 
to obviate those objections, is a task which, if exe- 
cuted at all, must be leferred to some other oppor- 
tunity. Consistency, forbad our expatiating so far 
as to lose ught of our Author : since it was the line 
of his course that marked the boundaries of ours. 
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FRAGMENT 



GOVERNMENT. 



INTRODUCTION. 

I. The subject of thia examination, is a passage iNraocuc- 
contdned in that part of Sir W. Blackstoms's ,1^^)^ 
Co H HEN T ARIES on the Laws of England, which '*"'!''rt^ 
the Author has Btiled the Intkoductiok. This i'"'*''""'^- 
Introduction of his stands dirided into four Sec- 
tions. The Jirtt contains his discourse " On the 
" STttDT of the Law." The second, entitled " Of the 
" Nature of Laws in general," contains his spe- 
culations concerning the various objects. Teal or 
imaginary, that aie in use to be mentioned under 
the common name of Law. The third, entitled 
" O^tAe Laws o/* England," contEuns such general 
observations, relative to these last mentioned Laws, 
as seemed proper to be premised before he entered 
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into the details of an; parts of them in particular. 
In ihe fourth, entitled. Of the CocNTaiBS mbject to 
the " Laws of Eholand," is ^ven a statement of 
the different territorial extents of different branches 
of those Laws. 



h^XS^' *!■ 'TiB in the second of these Sections, that we 
M enmiBed. ^j^^j g^^ ^^ passage proposed for examination. 
It occupies in the edition Ihappentohaveheforeme, 
(1768) which is the ^rtt (and all the editions, I be- 
lieve, are paged alike) the space of tmen pages ; from 
the 47th, to the 6Sd, inclusire. 

iilJ^MSr. '''"• **^' treating of " Law in general," of the 
'*t*'- " Law of Nature," " Law of Revelation," and " Law 

" of Nations" branches of that ima^narj whole, 
oiir Author comes at length to what he calls " Law 
" iRunicipal .■" that sortvf Law, to which men in their 
ordinary discourse would give the name of Law 
without addition ; the only sort perhaps of them all 
(unless it be that of RevelatUm) to which the name 
can, with strict propriety, be applied : in a word, 
tiiat sort which we see made in each nation, to ex- 
press the will of that body in it which governs. On 
this subject of La w Munidpal he sets out, as a man 
ought, with a definition of the phrase itself; an im- 
portant and fundamental phrase, which stoodhighly 
in need of a definition, and never so much as ainca 
our Author has defined it. 
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IV. Thin definition is ushered in with no Bmall Ihtboditc- 
di^phy of accuracy. Firit, it is ^veo entire : it ii .^^^^ 
then talcen to [Heces, clause by clause ; and every [^','JJ^[^, 
clause, by itself, justified and explained, luBeniwii^ 
the very midst of these explanations, in the '"**' 
very midst of the definition, he makes a sudden 

stand. And now it bethinks him that it i» a good 
time to give a dissertation, or rather a bundle of 
digsertations, upon various subjects — On the man- 
ner in which Govemmenlt tnere established — On thq 
dtfierent forms they assume when they are estab- 
lished — Ou the peculiar eicelleace of that form 
which is established in tlui couatry — On the right, 
which he thinks it necessary to tell us, the Gov£b«< 
KBHT in every country has, of making Laws — On 
the duty of making Laws ; which, he says, is also 
incumbent on the Government. — In stating these 
two last heads, t give, as near as possible, his own 
wordt } thinldng it premature to engage in discus- 
sious, and not daring to decide without discussion^ 
on the (erue. 

V, The digression we are about to examine, is, Thii iignm. - 
as it happens, not at all involved with the body of jMtof the 
the work from which it starts. No mutual refe- oiouhm. 
rences or allusions: no supports or illustration a 
communicated or received. It maybe considered as 

one small work inserted into a large one ; the con- 
taininjT and the contained, having scarce any other 
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connection than what the operations of the presa 
have given them. It is this disconnection that will 
enable.ua the better to bestow on the latter a separate 
examination, without breaking in apon any thread 
of reasoning, or any principle of order. 

^ VI, A general statement of the topics touched 
upon in the digression we are about to examine, 
has been given above. It will be found, I trust, a 
faithful one. It will not be thought, however, much 
of a piece, perhaps, with the following, which our 
Author himself has given us. " This," (says he *. 
meaning an explanation he had been giving of a part 
of the definition above spoken of) " wilt naturally 
" lead us into a short enquiry into the nature 
" of society and civil government [a] ; and the na- 

* 1 Comm. p. 47. 
[a] To mote sure of diring our Auihor iio iojuitiM, and to shew 
wliat it ia tluU he Ibooght vould " uaturoli; Irad db into " Ihk 
" cnquirj," il ma; be proper lo g[ic the pungrapb coDUiniDg the 
eipl«na(ion abore meatjoned. It is u (bllow« : — " But farther : 
" municipal Law is a rule of ciTil conduct, preKiilied Ay tkeitgirene 
" poicer in a itau." " For Le^ature, as was before obaened, it 
" the greatest act of lupcrioritj that can 'be eserciKd b; one being 
" oTeranotfaer. Wherefore it is reqoiidle, to the very easeoce of* 
" law, that h be made' (he migbt have added, "atat laittiip- 
"forttd') by the sapreme power. Soreieignl; and Legislature 
" are indeed convertible terms ; one caimol subasi wilbool the 
" other." 1 Comm. p. 46. 
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" tural inherent right that belongs to the sove- 1; 
" reignty of a state, wherever that eovereignty be 
" lodged, of making and enforcing Laws." 

VIL No very explicit ' mention here, we may i 
observe, of the manner in nhich Goveroments have 
been established, or of the different fomu they as- 
sume when established; bo very explicit intimdtton 
that these were among the topics to be discussed; 
None at all of the duty of Government to make 
I^LWSi none at all of the British contfitution ; 
^ugh, of the four other topics we have mentioned, 
there is no one on which he has been near so copi- 
ous as on this last. The right of Government to 
make Laws, that delicate and invidions topic, as we 
shall find it when explained, is that which, for the 
moment, seems to have swallowed up almost the 
whole of his attention. 



VIII. Be this as it may, the contents of the dis- Jf,'/'™ 
sertatioD before ns, taken as I have stated them, ™*^- 
will fomish as with the matter of five chapters : — 
one, which I shall entitle " Fokmatioit of Go- 
" VEKHMEKT " — a second, " Forms of Govekn- 
" HBNT " — a third, " Bkitish Comstitution "— 
a fourth, " Right of the SvT&s,iev, Power tomake 
" Laws " — a fifth " Duty of the Supreme Power 
" to make Laws." 
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FOSHATION OF OOVERNMBNT. 



CIUP. 1. I. The first object which our Author seemi to 
SoMcctorthc ''^^^ propOBed to himBclf in ihe dissertatioD we aie 
Mmfned"^ about to examine, is to give ns an idea of the nwin- 
dupier""' ner in which GoTernmeiitB were formed. This oc- 
cupies the first paragraph, together with part of die 
second: for the typographical division does not 
seem to quadrate very exactly with the mtelUctual. 
As the examinatloti of this passage will unavoidably 
turn in great measare upon the words, it will be 
proper the reader should have it under his eye. 

Th| [«B|e IJ. " The only true and natural foundations of 
" sotitty" (says our Author*) " are the wants ^d 
" the fears of individuals. Not that we can believe, 
" with some theoreUcal writers, that there ever was 
" a Ume when there was no such thing as lociety ,- 
" and that, from the impulse of reason, and through 
" a sense of their wants and weaknesses, indivi- 
" duals met together in a large plain, entered into 
" an original contract, and chose the tallest man 

* 1 Coiam. p. V, 
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" pieteat to be tbeir govunor. Thu notion, of an cHAP. I. 

^ Bctualt; existing nncomiectAd ifaile of nature, is ' 

" too wild to be lerionBly admitted; and besides, 

" it is plainly contradictory to the revealed accounts 

" of the primitive origin of mankind, and their pre- 

" servatiou two thousand years afterwards; both 

" which were effected by the means of single 

" femitiea. These formed the first societi/, among 

" themselves ; which every day extended its limits, 

" and, when it grew too large to subsist with conveni- 

" encein that pastoral state, wherein the Patriarchs 

" appear to hare lived, it necessarily subdivided 

" itself by various migrations into more. After- 

" wards, as agriculture increased, which employs 

" and can maintain a much greater number of 

" hands, migratiODS became less frequent ; and 

" various tribes, which bad formerly separatAd, re- 

" united agtun ; sometimes by compulsion and con- 

" quest, sometimes by accident, and sometimes 

" perhaps by compact. But though Societg had 

" not its formal beginning from any convention of 

" individuals, actuated by their wants and their 

" fears ; yet it is the Metue of their weakness and 

" imperfection that keepi mankind together; that 

" demonstrates the necessity of this union ; and 

" that there&re is the solid and natural foundation, 

" as well as the cement, of toaety .- And this is 

" what we mean by the origimil contract of todety : 

" which, though periiaps.in no instance it has ever 
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CHAP. L " been formally expiepaed at the first institation of 
^^V^^ " a state, yet in nature and reason must always be 
" understood and implied, in the very act of asso- 
" dating together: namely, that the whole should 
" protect all its parts, and that every part should pay 
" obedience to the will of the whole ; or, in other 
" words, that the community should guard the 
" rights of each individual member, and that (in re- 
" turn for this protection) each individual should 
" submit to the laws of the community; without 
" which submission of all it was impossible that 
" protection could be certainly extended to any. 

" For when tociety is once fonned, gotemment 
" results of course, as necessary to preserve and to 
" keep that societt/ in order. Unless some superior 
" were constituted, whose commands and decisions 
" all the members are bound to obey, they would 
" still remain as in a itate of nature, without any 
" judge upon earth to define their several lights, 
" and redress their several wron^." — ^Thus far our 
Author. 

J2J5?t£« '^^* When leading terms are made to chop and 
tuBiotti. change their several significations; sometimes 
ineaniug one thing, sometimes another, at the up- 
shot perhaps nothing; audtbis in the compass of a 
paragraph ; one may judge what will be the com- 
plection of the whole context. This, we shall see, 
is the case with the chief of those we have been 
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reading : for iostatice, with the words " Society,"— cHAP, I. 
" state of nature," — " original contract," — »ot to "-^v^ 
tire the reader with any more. " Society," in one 
place means the same thing as " a itate of naturtf' 
does : in another place it means the Bame as " Govem- 
toent." Here, we are required to believe there never 
iDiu Buch a state as a state of nature : there, we are 
given to understand there ka» been. In like manner 
with respect to an original contract we are given to 
understand that such a thing never existed ; that 
the notion of it is even ridiculous : at the same time 
that there isno speaking nor stirring without suppoS' 
ing that there was one. 

IV, First, Society means a state of nature. For -s«oitu-imt 
if by " o itate of nature" a man means any thing, it |,° i™!^ 
is tiie state, I take It, men are in or supposed to be ^,^^- 
in, before they are under government ; the state men ofu^irAg 
quit when they enter into a state of government ; 
and in which, were it not for government, they 
would remain. But by the word " society" it is plain 
at one time that he means that state. First, according 
to him, comes society ; then afterwards comes govern- 
ment. " For whea society," says our Author, " is 
"once formed, government results of .course; as 
" necessary to preserve and keep that society in 
" order*." — And again, immediately afterwards, — 
" A state in which a superior has been constituted. 
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, " whou comtnandB and decisions all the members 
" aie bound to cAiej," he puts as an explanation 
(nor is it an inapt one) of a state of " gooenment .■" 
and " unless" men were in a state of that descrip- 
tion, they would still " remain," he says, " as in " a 
itate of nature." By n>cte<y, therefore, be means, 
once more, the same as by a " ttate of nature :" he 
appatet it to goctrnment. And he speaks of it as a 
state which, in this sense, has actually ezist^d. 

> V. Secondly, This is what he tells us in the be- 
ginning of the uamd of the two paragraphs : but 
all the time thafirtt paragraph lasted, society meant 
the same as gotemment. In shifting then from one 
paragraph to another, it has changed its nature. 
'Tis " the foondations otiodetg*," that he first began 
to ^>eak of; and immediately be goes on to ex- 
plain to us, after his manner of explaining, the 
finiadatioas of gavernment. 'Tis of a " formal be- 
" gintung" of *' Society f," that he speaka soon 
aAer ; and by this formal beginning, he tells us im- 
Btediately, that be means, " the origmal etmlract of 
" ladelg \," which contract entered into " a itaU^" 
he pves us to understand, is thereby " instituted," 
and men have undertaken to " submit to Laws l|." 

■ 1 Comic p. 47. Bupra p. 6. 1 1 Conuo. p. 47, lupra p. 7. 

% 1 Comm. p. 47. inpn p. 7. $ 1 Comm. p. 47, tupn p> 8. 

n 1 Comm. p.48. lupisp.S. 
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So laog then a« diii first pvBgrapfa kits, " todtty" 0(UP. X. 
I think, it is plain cannot but haye been meaniog the ^^V^* 
same aa " government," 

VI. Thirdly, AU thi» while too, this Bame " flat* * S,%'^^,„ 
" of nature" to which we haye seen " Socieij/" (a Jilrtl^S' 
state apoken of as existing) put synonymous, and in 

i^ch were it not for governBtent, men, he informs 
us, ia the next page, would " rcmoui*," is a state in 
which they never vere. So he expressly tells ui. 
This "notion," says he, "of anactnallyexisdn^na- 
" connected state of nature ;" (that is, aa he ex- 
plains himself afterwards t "a state in which men 
" have no judge to define their righti, and redresi « 
" their wrongs,) is too wild to be seriously ad- 
" mitted J-" When he admits it then himself, as he 
does in his next page, we are to understand, it 
seems, that he is bantering us : and that the next 
paragraph is (what one should not otherwise have 
taken it for) a piece of pleasantry. 

VII. Fourthly, The origined contract is a thing, "^^^ 
we are to understand, that never had existence; '^^^l^ 
perh^s not in any state ; certainly therefore not ia 

aU. " Perhaps, in no instance," says onr Author, 

* t C«oim.p. 48. supra p. B. 1 1 Comm. p. 4& inpra p.'B. 
1 1 Comm. p. 47. lupn p. 7. 
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CHAP. I. " hai it ever been fonnally expreBsed at the fiist in- 
" stitation of a state *." 



VIII. Fifthly, NotwithEtanding all this, we must 
suppose, it seems, that it had in every state : " yet 
" in nature and reason," (says our Author) " it must 
"always be understood and implied f." Growing 
bolder in the compass of four or fiye pa^s, where 
he is speaking of our own Goverameat, he asserts 
roundlyt, that such a contract was actually made at 
the first formation of it, " The legislature would be 
" changed," he says, " from that which teas oHgi' 
" mtUy set up by the general congent and funda- 
" mental act of the society." 

*^^^" IX. Let us try whether it be not possible for 
^]'^^ aomething to be done towards- drawing the import 
(Uuit^ubnt of these terms out of the mist in which our Author 
■ml pirfiuc*!. has involved them. The word " Society," I think, 
it appears, is used by him, and that without notice* 
in two senses that are opposite. In the one, so- 
ciB-rt, or a STATE of societt, is put rynonymous 
to a STATE of nature; and stands opposed to 
eov EUNICE NT, or- a state of oovehnment': in 
thid sense it may be styled, as it commonly is, na- 
tural sociiTY, In the other, it is put aynonyttwut to 

* I CuuiiDi p. 46. supra p, 7. t 1 Comm. p. 46. inpr> p. 7. 
% 1 Coaun. p. S3. 
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sovEtiNHBNT,ora STATE 4)r ootxrnuent; and CHAP. L 
stands oppoied to a state of jtatueb : in this sense "^V^^ 
it may be styled, as it commonly is, political sot 
ciETY. Of the difference between these two states, 
a tolerably distinct idea, I take it, may be given in 
a word or two. 

X. The idea of a natural society is a negative one. na,<a 
The idea of a political society is a poiilive one. ueieir- 
'Tis with the latter, therefore, we should beg;in. 

When a number of persona (whom we may style 
tubjecti) are supposed to be in the kaUt of paying 
o&ecIieRce to a person, or an assemblage of persons, 
of a known and certain description (whom we may 
call governor or govemon) such persons altogether 
(mbjecta and govemort) are said to be in a state of 
political SOCIETY*. 

XI. The idea of a state of natural society is, as uaoi 
we have uaid, a negative one. When a number of "oirtj. 
persons are supposed to be in the habit of convening 
with each other, at the same time that they afe not in 

any such habit as mentioned above, they are said to 
be in a stateofnaluraf society. 

XII. If we reflect a little, we shall perceive, that, y^*^''** 
between these two states, there is not that explicit I^MlluIir 
separation which these names, and these definitions, * 

* T. Intra, pir. 1 S. note [b.} 
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CHAr. t. might teach one, at first sight, to «xpect. It is with 
•^v^' diem as with light and darkneM : howeret distinct 
(he ideas may be, that are, at first mention, sug- 
gMted by those namet, the thingt themsekes baye 
no determinate bound to separate them. The' cir- 
cumstance tbat has been spoken of as conBtituting 
the difference between these two states, is the pre- 
sence or absence of an Aofrtlo/' obedience. Tbishabit, 
accordingiy, has been spoken of simply ai present 
(that is as being ferfecffy present) or, moUiei words, 
we haTB spoken as if there were a perfect habit of 
obedience, in the one case : it has been spoken of 
simply as abient (that is as being perfeclly absent) 
or, in other words, we have spoken as if there were 
no habit of obedience at all, in the other. But nei- 
ther of these manners of speaking, perhaps, is 
strictly j ust. Few, in fact, if any, are the instances 
of this habit being perfectly absent ; certsdnly none 
at all, of its being perfectly present. Oovernmenta 
accordingly, in proportion as the habit of obedience 
is more perfect, recede from, in proportion as it is 
less perfect, approach to, a state of nature : and in- 
stances may present themselves in which it shall be 
cUfBcult to say whether a habit, perfect, in the de- 
gree in which, to constitute a government, it is 
deemed necessary it thould be perfect, doei subsist 
or not [£]. 

A hibll. [6]1.A fvMt ii but in uaemblogc of ugU: under wUchnuoe I 
would alio indude, for the preimt, MlnnMrji farianmca. 
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XIII. On dieie <con>kleratioiiB, the snppoBitiOB of CiUP. L 
a perfect ttate of nature, or, m it may be termed, */^^^ 
state of Bodetg petfeetlff notwralt may, perhafi^ b« taniuicmor* 
justly proaouDced what OUT Author for tb» moment thuBpu&«t 



S. A habU ^obedimct then ii an asaembl^e oF acti if oinil- A^''"'' 

3. An act ifoitdieiKt a any act dove in puraaniice of an tipret- An lot of 
. .- , . ^ . obedlanH. 

mm tf will oa the part ol lonie n^nvr. 

4. An ad of roi.iTiniLDktfinicc(whH:hii what ii here meant) An act of 

. political stw- 

i< anj Mt done in pursuance of an expreraion uf will OD tbe part of dl<ace^ 

a person goiemlng. 

5. An erpreniitn tf will a either panle or tacU. *" "P™[: 
ft. A pnritU tUpraeai if wUl is that vhlch is amfejed by the ^ ;ian>J< «t- 

ofM called ttnl). JS^' "' 

7, A Iftnf npreouB if unll i> tbat which ia convejed by anjr A fsetf *■■ 

ether ligia whatioeier: aniong which none are so efficadoiu a* will. 

oct^of puniiAfflcnt, annexed in lime paM, to the HDD peribnuance 

tf acts of the same aort with those that are the objects of the will 

that is tu qneilkia. 

B. A parole eiprenioli of the will of a superior is a cmanaad. A command. 

9. When a tadt dprestian of (he will of a soperioc isiupposed /iJMUkmt 
to bare lieen uttered, it may bei^ted ajSctttirnu ammaiid, 

10. Were we ■( liberty (o c<rin wads after the manner of the comaHuiilB 
Raman lawyers, we might say a jvortcomiDand. "■ Si^s. 

11. TheSTArDTBLjwiicomposcdoreinnnandj. The Com- inuintkn-. 
MOH law, of guoB-commaiKls. ** C^BMiT"' 

It, An act which ia die object of a commaod adoat or Gcti- 0j,»'_>o|iit 
tiona; such an act, considered before it is perfbmied, is styled t'ot^t!- 
duty, or a fxrint if duty. 

13. Tbese definitions prenused, we are now in a condition to Uieofths 
jiTe mch an ides, of wliat is meant bj tbe pefeaiim or mptrftc- oFcftMMoiu. 
lim of a IboUt f obediaict in a aociety as may proie tolerably 
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CHAP. I. JKemed to iiduic it, an extravagaiit suppo8iti<m : but 

'•^^'^ then that of a gooemment in this sense perfect ; or, as 

it may be termed, a state of society perfectly polttt- 

lliitili ctobe- 14- ^ period io the duration of Ibe locietj ; the namber at per- 
■on of lu """ i' ii compoaed of during that penod; and tbe aomber of 
P" " '"■ pc'ailt of duty iucumbeal OD eacli peraon being ginaj — the habtt 
oF obedience will be more or leu perfect, in the ratio oF the onin- 
ber of acta of ob^ienee lo thoae of disob^dienct^ 
IllBMnlkB. j5_ Thg habit of obedience in this countrj appean to bare 
been more perfect in the time of the Saiona than in that of tlie 
BritOD! : unqneationablj it ii more so aoti than in the time of the 
Saions. It ii not jet m perfect, aa wdl cootriTcd and welt di- 
gested lawi in time, it ia to be lioped, ma; render it But abio- 
lutelj perfect, till man ceaws lo be man, it ne«er can be. 

A lerf ingenioua and itulructiie viev of the progress of tiationa, 
IVom the least perfect states of pulitical Qtiiou to that bighlj per- 
fect state of it in which we liie, ma; be found in Lobd Kaiws'a 
Hiitorlcal laiB Tractt. 
Political 1^- ^or tbe convenieoce and acraracj' of discourse il maj be 

eoDMctioa. °^ ^^' "^ '''■" p'xie, to Kttle tbe lignificalioD of a few otiier ex- 
pressions relative to tbe same subject. Persons who, with respect 
to each other, are in a state of pgliltcol hicu%> maj be said also 
to be in a slate of jHtlitKal union or cenncction. 
SubmlMlan— 17. Such of them as ore sabjecti Bay, accordinelv, be said to be 
ntOtcdon. , . . . , . . .7^ *' 

in a state of niimujwn, or aftut;eclKm, with respect la gwemori: 

inch as are gecemoTi in a state of mUAoritji with respect to lu^ 
jecu. 
( 18. When tbesabordinatioD isconeidered as resulting originally 
fimn tbe loiU, or (il ipay be more proper to saj) tbe pieaiiwe of 
the partj governed, we rather use tbe word "mbmtiiwn :" wben 
from Ihatof the part; gOTcmiug, the word "suAr'neiDn." On this 
account it is that the term can scarcelj be used withoot apology, 
unlets with a note of disapprobation; especially in Ibis countrj. 
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cat, a state of perfect political union, a state of per- CHAP. I. 
feet tttbmitnon io the tulgect, of perfect atttkorily in '^"V*^ 
the ^acemor, is no less Bo[c]. 

where the tisbit of considering the canim of the perwas goTenwl 
■• being in wme sense oc otber involred in tlie notion of all lau- 
.^il, that is, all commatdiible goremment, has gained m firm a 
gruund* It is on Clui tcconnt, iben, thai the term " m^ectum,' 
eiduding as it don, or, al least, not uwjuding aoch consent, is used 
common!; iu what ii called a sad seoie : ' Ihat b, in such a sense 
as, together with Ihe idea oi Ibe object m queatiou, convejs the 
acMitaty idea of dliapprobation. This acccjisarj idea, however, 
annexed a> it is lo the aittraet term " subjection," does not eitend 
itself to the emnrtle term " labjects"— a kind of inomiistenc; of 
wbicb there are man; inttanoea in tanguaga 

[e] It is true that BTer; person mnit, for some time, at leaat, after '' '',!"''*, 
his binb, necessarily be in a ilaleof lubjectiun with leipect to bis Dowenrixi- 
parents, or those who stand in the place of parenti to bim ; and otuUlnU 
tliat a perfect one, or at least as near to being a perfect one, as anj cMp—wij. 
that we see. But Ibr all this, the sort' of society that is crautitated 
b; a state of subjection Ihus drCDnutaoced, does not come op to 
Ihe idea that, 1 belieie, is generally entertuned by those who 
speak of a pulitical society. ■< To consliiute what is meant in gene- 
ral by- that phrase, a greater nvuiber of numbers is required, or, 
■t least, a iaraikn capable of a longer continnance. Indeed, for 
(Iiis pnrpose nothing less, I take it, than on iwle/mite doralian is 
required. A society, to comewiibin the notion of what it ordi- 
narily meant by a pulitical one, most be -neb as, in its nature, it 
not incapable of comuining for ever in lirtne of llie priDcipics 
vrluch gave it iMTtb. This, it b plain, it not Jbe case with such a 
family society, of which a parent, or a pair of parents are at (he 
bead- In snch a tocietj, the only principle of onion which is cer- 
tain and uniform biils opcratioD; ii Ibe natnnl weakness of those 
of Its members that arc in a state of subjection; tbgl is, thechil- 
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CHAP. I. '^'^> A remark there is, which, for the more 
^■-'^.''^^ thoroughly clearing up of our natioDs on this subject, 
uifw"' ™ '' ™*y ^ proper here to make. To some ears, the 
'"'■ phrases, " state of nature," " state of political so- 

" ciety," may cany the appearance of b^g aitoUite 
in their aigoification : as if the condition of a man, 
or a company of men, in one of these states, oi in 
the other, where a matter that depended altogether 
upon themselves. But this is not the case. To the 
expression " state of nature," no more than to the 
^xpreesioa " state of political society," can any pre- 
cise meaning be annexed, without reference to a 
party different from that one who is spoken of as 
being in the state in question. This will readily be 
perceived. The difierence between the two states 

dm : ■ prindple which hai but a iliort m*i limiled ctmtiamiKe. 
I qucMioD wbrtber il be the one even with > family lodetj, nib* 
mdng In Tfrtue of csUoleni caDBUgDimt; ; and lliat tot the like 
nwou. Not bm tint e*en in tlui cue ■ halrit of obedience, u 
perfect ai id; we •ee eMmplM of, ma; sabnat Cat a time; to irb, 
ip Tirtae of Ibe aBiue moral principlei irtucb may protncC a habit 
at filial obedience iMjMid the oootiiuiaiice of the phfricoJ ooea 
which gave l>itth to it ; I mean aSbdion, fratitudr, awe, die fbft« 
' of haUt. and the like. But it ii not long, erea in tbit cm^ befive 
the bond of ooimectkin mnat dther become iaipeiceptiU^ or loae 
inhflMnce b; b^ng tso eitended. 

Hwm oomideraiioiu, therefore, it will be proper u bear in niad 
io applying the defiidtioa of polidcal aociety abne given |1d fm. 
.10.] and border terecoodleitwiaiibat b said Antber on fu 
par. IT.]. 
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lies, as we faftve observed, in the habit of obedience, CHAP. L 
With respect then to a habit of obedience, it can '■•^v^i' 
neither be undentood as subsisting, in any per- 
son, nor as not subsisting, but with reference to 
some other person. For one party to obey, 4bere 
mtist be another party that is obeyed. Bat tbis 
party who is obeyed, may at different ^mes be 
different, HeUee may one and the same party 
be conceived to obey and not to obey at (he same 
time, HO aa it be with respect to different }>er«0R«, or, 
as we may say, to different objecti of obedience. 
Hence it ii, then, that one and the same party may 
be said to 6e in a state of nature and turt to be in a 
state of nature, and that at one and the same time, 
according as it is this or th<a party that is takeq for 
the other object of comparison. The case is, that in 
common speech, when no particular object of com- 
parison is specified, all persons in general are in- 
tended : so that when a number of persons are 
saidsimplytobeina state of nature, what is under- 
stood is, that they are so as well with refer«uce to 
one another, as to all the world. 

XV. In the same manner we may undeigtand, ^"^^'^ 
how the same man, who is governor with leipect to JJ^^jf" 
one man or set of men, may be subject with respect *°™""- 
to another : how among governors some may be in 
a perfect state of nature with respect to each other : 
as theKivos of FnANCKandSrAiir : others, again, 
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. in a State of perfect tubjecticn, as the Hobpodars of ' 
' Wai,achia EUid Moldavia with respect to the 
Grand SiOMioa: others, again, in a state of 
manifest but imperfect aubjeclitm, aB the Gebman . 
State* with respect to the Ehferob : others, again, 
in such a state in which it may be difficult tode-: 
termioe whether they are in a state of imperfect tub' - 
jectUm 01 in a perfect state of nature .- as the King 
of Naplbb with respect to the Pope {d]. 



Hime XVI. In the same manner, also, it may be con- 
Tjt"* ceived, without entering into details, how any single 
"'"'' person, born, as all persons are bora, into a perfect 
ci'todir- subjection to his parents*, that is into a state of per-. 
1 feet political society with respect to his parents, may 

from thence pa£s into a perfect state of nature ; and 

from thence successively into any number of dif-. 

fereat states of political society more or tesB perfect, 

by paasisg into different societies. 



Ttiiileil 



XVII. In the samemann^ also it may be con-, 



MDKBtnsu '^'"^^ '"•^i •" ^"y political society, the same n 



' [il] The Emedom of Naplei ii feuditorj to thePHp«lSee: 
and in token of fultj, the King, at his acKinou, preaenta the 
Hoi; Father with a white bone. The rojal Taual aometimet 
treat) hii liird but ca'slierlj ; but alwaji aendi him Ma white 

■ V. nipra, par. 19. oote [i/|- 
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may, vith respect to the same individuals, be, at CHAP.I. 
different periods, and on different occasions, alter- ''^V^ 
nately, in the state of governor and subject : to-day ' 
concurring, perbaps active, in the business of issu- 
ing <l geiteral command for the observance of the 
whole society, amongst the rest of another man in 
quality of Judge: to-morrow, punished, perhaps, by 
apariicitlar command of that same Judge for not 
obeying the general command which he himself (I 
mean the person acting in character of governor) 
had issued. I need scarce remind the reader how 
happily this alternate state of autkimty and nthtui- 
titM is exemplified among ourselves. 

XVIII. Here might be a place to state the dif- Hinuotur*- 
ferent shares which different persons may have in i;^?'.? """ 
the isEuiug the same command: to explain the 
nature of corporate action ; to enumerate aiid dis- 
tinguisb half a dozen or more different modes in 
which - tubordttMtion between the same parties may 
subsist : to distinguish and explain the different 
senses of the words, "consent," "representation," 
and others of connected import: cotuenti aadrepre- 
letttation, those interesting but perplexing words, 
sources of so much debate : and sources ot pre- 
texts of so much animosity. But the limits of the 
present design will by no means admit of such pro- 
tracted and intricate discusEious. 
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CHAP. L XIX. Jn the Same manaer, also, it may be c<m- 
"•^•^r^ Gcived, how the same set of men considered among 

'uti^'ia'"' 'A^"**''*^) ^^3 ^^ '^'^^ ^"^^ ^^ i° ^ '^*^ of naturei 
at mother time in a state of gorernment. For tha 
habit of obedience, in whatever degree of perfection 
it be oeceBsary it should subsist in order to consti- 
tute s government, may be conceived, it is plain, to 
sufler interruptions. At different junctures it may 
take placfe and cease. 

XX. Instances of this state of thiSga bppeitr not 
to be uD&equent. The sort of eocielT that hat been 
observed to subsist among the AuBEtCAir Inbiahb 
may afford us one. According; to the accounts we 
have of those people, in most of thdr tribes, if not 
in all, the habit we are speaking of I^>pears to be 
taken up only in time of war. It ceases again in 
time of peace. The oeoessity of acting in concert 
against a common enemy, sul^ects a whole tribe to 
the oidera of a comtaon Chief. On the return of 
peAoe each warrior resumes his pristine indepen- 



XXI. One difficulty there is that still sticks by 
us. It has been started indeed, but not solved.— 
This is to find a note of distinction, — a character- 
istic mark, whereby to distinguish a society in 
which there it a halHt of obedience, and that at the 



by Google 



rosuATioM or qovebhheht. S3 

degree of perfection which i> DeccBUry to consti- CHAP. I. 
tute a state of government, from a society in vhich '"^v^ 
tbei^ IB not; a mark, I mean, which shall have a 
visible detenninate commencement; insomuch that 
the instance of its first appearance shall be dis- 
tinguishable from the last at which it had not as 
yet appeared. 'Tis only by the help of such a mark 
that we can be in a condition to determine, at any 
given time, whether any given society is in a state 
of government, or in a state of nature, I can find 
no such mark, I must confess, any where, unless it 
be this 1 theestablishment of names of office: tbe 
appearance of a certain man or set of men, with a 
certain name, serving to mark them out aa ol^ects 
of obedience : such as King, Sachem, Cacique, Se- 
nator, fiurgo-maater, and the like. This, I think, 
may serve toler&bly well to distinguish a set of men 
in a state of political union among theToselvea from 
the 4ame set of men not yet in such a state. 

XXIL But suppose an incontestible political so- Amouper. 
ciety, and that a large one, formed ; and from that {jj,*,*^}' 
a smaller body to break off; by this breach tJie !^^J1^,„[ 
smaller body ceases to be in a state of political 'n^l^' 
union with respect to the larger : and has thereby formed, by 
placed itself, with respect to that larger body, in a '^"o ■ *"■ 
state of nature — What means shall we findof ascer* 
taining the precise juncture at which this change 
took place ? What shall be taken for the dmracter- 
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CHAP- 1, itticmark in this case 7' The appointment, it may be 
''^'^'^^ said, of new governors with new names. But no 
such appointment, suppose, takes place. The sub- 
ordinate governors, from whom alone the people at 
large were in use to receive their commands under 
the old government, are the same from whom they 
receive them under the new one. The habitofobe- 
dience which these subordinate governors were in 
with respect to that single person, we will say, who 
was the supreme governor of the whole, is broken 
off insensibly and by degrees. The old names by 
which these subordinate governors were charac- 
terized, while they were subordinate, are continued 
now they are supreme. In this case it seems rather 
difficult to answer. 

Fintiinafc XXIII. If an example be required, we may take 

DfdffteOoii , . , „ . . , „ 

iI«iTH"ia- ' Dutch provinces with respect to Spaik. 

'tn'ih'p™- Thsse provinces were once branches of the Spanish 
monarchy. They have now, for a Long- time, been 
universally spoken of as ind,ependent states: inde- 
pendent as well of that of Spain as of every other. 
They are now in a state of nature with respect to 
Spain. Theynereoncein a state of political union 
with respect to Spain : namely,- in a state of sub- 
jection to a single governor, a King, who was King 
of Spain. At what precise juncture did the disso- 
lution of this political union take place? At what 
precise time did these provinces cease to be subject 
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to the King of Spain ? This, I doubt, will be rather CHAP. I. 
difficult to agree upon [e]. 



XXIV. Suppose the defection to havebegun, not m.ib 

by entire provinces, as in the instance just men- JjSJ^^^ 
tioaed, but by a handful of fugitives, this augmented ii^^^f!^ 
by the accession of other fugitives, and so, by de- ^""^^ 
grees, to a body of men too strong to be reduced, 
the difficulty will be encreased still farther. At 
what precise juncture was it that ancient Romk, 
or that modem Venice, became an independent 
sUte? 

XXV. In general then, At what precise juncture ^^jjf"''' 
if it, that persons subject to a government, become, ^^ hlin' 
by disobedience, with respect to that government, " ™^*"' 
in a state of nature ? When is it, in short, that a re- 
volt shall be deemed to have taken place ; and 

wbea„ again, is it, that that revolt shall be deemed 
to such a degree successful, as to have settled into 
independence ? 

XXVI. As it is the obedience of individuals that 
constitutes a state of submission, so is it their dis- "> 
obedience that must constitute a state of revolt. la 
' [(] UpoD recollectioii, I hate aome doubt wbethn tbii eiuople 
would be round tustoricallj cisct. If tiol, Cliat of Ihe defecboo . 

' of the Nabubi oT IndoitiD maj uuwer the parpOK. M7 Snt 
cboice fell npoa ihe fbrnierj anpponDg it to be rather better 
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CHAf. I. it then every act of disobedience thtit nill do as 
''^"■"'^ much ? The affinnative, cerbunly, is what can never 
be maintained : for then would there be, no such 
thing as gOTCrmiient to be found any where. Here 
then a distinction or two obviously presents itself. 
Disobedience may be iUstinguished into comeious, 
or unamidout: and that, with respect as well to 
the lata as to the /act [/]. Disobedience that is uu- 
conscious with respect to either, will readily, I sup- 
pose, be acknowledged not to be a revolt. Dis- 
obedience again that is conscious with respect to 
both, may be distinguished into secret and open; or, 
in other words, into/raudu lent and forcible [g]. Dis- 

Uliobbllenu C/] !■ Diiobedieace may be nid to be uncimieiiRU wUi reject 
"?ir*!^l <" t'v/<Kt, wlt«n the pwt; ii igruMUit ^Owr of fail ha^ dmiB 
to tbt/nci. ^g ^^ j^^_ ,1,;^ j, foriikMeo bj the liw, or ebe of U> biriag 

done it inlhoM ci 
DhobedlcsH 2- DitobcdicDce may be uid to 
•^(bni[«t ^' ''<'' I ^ben sltbougb be nMj know of bii haTing dene Ihe off 
ta thi Uv. tlut ii tn leatil; brlnddeii. and tbU noder tbe nreunMnca io 

vliicli it ia lorbidden, be knowi not of its bang Ibrbidden, or at 

leut ^ its bdDg Ibrludden in diEse EircuiBMaiect. 
Iltiuntioo. ^ ^ '""S ■* ^^ bnnnen of ■prewluig abruad the knowledge 

of tbe 1*11 cmdnKi to lie in the ne^ect in ohicb it baa lain bither- 

to, initiDcta of diaobetUenGe mitaiaciau vitk raped M the lou, 

caa nerer be otherwise than abuDdaat. 
DlHbnll- \g] IT nampten be (bought necemr;. Theft ma; wrre foran 

^iaiftr- txai^/ia otfimdulait diaobedieoce i Bobbciy <i( firdUi- In 
dlffcrinn. 11- ffaeA, the pom of the duiriiedieot fiotjt tod tbe eet «f disobedi- 
lutnud. „j^_ ^ 1^^ endeaTomd to be kepi Men*. In Bobberj, the 

<ictafdiHAedieiice,atleaK,ifin( thepcrMtof bin wbodinbejs, 

ii naidfeat and arowed. 
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obedience that is only fraudulent, will Ukevise, I OfA.?. I. 
■uppoie, be readily acknowle^d not to fUnonnt '"^^•^' 
to a revcJt. 

XXVII. The difficulty that wUl remain will con- ^««^^;,^ 
oem Buch disobedience only W ia both conadoui,^^^*"* 
(and that ae well with respect to law as fact,) and 
foraiHe, This disobedience, it sfaeuld seem, is to 
be determined neiliier by nvmbert altogether (tbat 
is of the persons suf^tosed to be disobedient) nor 
by actt, nor by intentioni: all three may befit to b« 
taken into considerEUion. Bat having brought the 
difficulty t9 this point, at this point I most be con- 
tent to lean it To proceed «ny farther fn the en- 
deavour to solve it, would be to enter into a dis- 
cttsdion of particnlar local jurispi^idence. It wonld 
be entering apon the defibition of Treason, as dis- 
tingnished from M«rder, Robbery, Riot, and other 
snch crimes, as, in comparison widi Treeaoo, ane 
spoken of as being of a more private nature. &^ 
pose the definition of Treason settled, and the com- 
mission of an act of Treason is, as far as regards the 
person committing it, dke characteristic mark we 
are in search of. 

XXVllI. These remarks it were easy to extesd unSdiBhai 
to a much greater length. Indeed, it is what wonhl atonUan. 
be necessary, in order to give tkem a proper fiill- 
ness, imd method, and precision. But that could 
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CHAP. I. not be done without exceeding the limiu of the pre- 
sent desigD. As they are, they may serve as bJirts 
to such as shall be disposed to give the subject a 
more exact and regular examinatioo. 

1 XX!X. From what has been said, however, we 
. may judge what truth there is in our Author's ob- 
servation, that " when society" (understand nahiral 
society) " is once formed, government" (that is po- 
litical society) (whatever quantity or degree of Obe- 
dience is necessary to constitute political society) 
" results ofcouTie; as necessary to preserve and to 
" keep that society in order." By the words,' " of 
" courte," is meant, 1 suppose, constantly and im- 
mediately ; at least constantly. According to this, 
political society, in any sense of it, ought long 
ago to have been establisHed cdl the world over. 
Whether this be . the case, let any one judge from 
the instances of the Hottentots, of the Patagonians, 
and of BO many other barbarous tribes, o{ which we 
bear from travellers and navigators. 

XXX. It may be, alter all, we have misunderstood 
his meaning. We have been supposing him to have 
been meaning to assert a matter of fact, and to have 
written, or at least begun, this sentence in the cha- 
racter of an historical observer: whereas, all he 
meant by it, perhaps, was to speak in the character 
of a Censor, and, on a case supposed, to express a 
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i of t^jprobation. In short, what he meant,' CHAP. L 
perhaps, to persuade us of, was not that " govern- ^^V^' 
" tnent" doet actually " result" from natural " so- 
" ciety;" but that it were better that it ihould; to 
wit, as beiug necessary to " preserve and keep'' men 
" in that stqte of order," in which it is of advantage 
to them that they should be. Which of the above- 
mentioned characters he meant to speak in, is a 
problem I must leave to he detennioed. The dis- 
tinction, perhaps, is what never so much as occured 
to him; and indeed the shifting insensibly, and 
without warning, from one of those characters, to 
the other, is a failing that seems inveterate in our 
Author ; and of which we shall probably have mot's 
inslances than one to notice. 

XXXI. To consider the whole paragraph (with Dukneuor 
Its appendage) together, something, it may be seen, SJJ^tf'JJ"" 
OUT Author struggles to overthrow, and something 
to establish. But how it is he would overthrow, or 
tohatit is he would estsblish, are questions I must 
confess myself unable to resolve. " The preserva- 
" tion of manlund," he observes, " was effected by 
"■single families." This is what, upon the au^ority 
of. the Holy Scriptures, he, assumes; and from this 
it is that be would have us conclude the notion of 
.an original contract (the same notion which he 
afterwards adopts) to be ridiculous. The force of 
this conclusion, I mnst own, I do not see. Man- 
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CHW. L kind was preserved by ftingle fomiUes — Be it to. 

'^^''^-' What is there m this to binder " individuals " of 
tko6e famiUea, or of families descended ftom those 
fanulies from meetisg together " afterwards in a 
"targe plain," or any where else, " eBtering into 
" an origmai coKtMCt," or any other contract, " and 
" choosing the tallest man," or apy other maa, 
'• present," or absent, to be thar Governor T The 
" flat contradicti<w'' our Author tinds between this 
snf^KMed transaction and the " preservalion of 
" mankind by single families," is what I must own 
myself unable to discover. As to the " actually 
" existing unconnected state of nature" he speaks 
of, *■ the notion of whioh," he says, " is too wild to 
" be seriously admitted," whether this be the case 
with it, is what, as he has given us no notion of it 
' at all, I cannot judge of. 

'^mSr'fthe XXXII, Something pontive, however, in one 
ttJ'ifSie'' place, we seem to have. These *< single famiUes/' 
"""•'^'^ by which the preservation of mankind was e&cted ; 
these single families, he gives us to undeistaodj 
" formed the first society." This is something to 
proceed upon. A society llien of one kind or the 
other ; a natural sodety, or else a political society, 
was formed. I would here then put a case, and then 
propose a question. In this society, we will say no 
eontract had as yet. been entered into; no habit o^ 
ebedtencetia yet formed. Was this then a natural 
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sodely merely, or was it a putiticoJ one? Pot my CHAP. I. 
^irt, according to my notion of the two kinds of '-^^•/^■^ 
society as above explained, I can bare no difficnity. 
It was a merely natural one. But, according to our 
Author*! notion, vbich iras it T If it hm already a 
p<^licat one, vhat notion would be give ua of snch 
an one as shall have been a natural one ; and by 
what change could Snch precedent natural one hare 
tnmod into thit political One? If this was not a 
political one, then what sort of a Society are we to 
understand any one to be which u political? By 
what mark are we to distinguish it from a natural 
sneT To thi», it is plain, onr Author has not givM 
any answer. At the same time, that to give am an- 
swer to it, was, if any thing, the profeaseA purpose 
of the long paragraph before ub. 

XXXIII. It is time this passage of -our Author a graeni 
were dismissed — As among the expressions of it ere «ii*nttec. 
some of the most striking of those which the voca- 
bnlary of the subject ibmisbes, and these ranged 
in the most harmo»ons order, on a distant glance 
nothing can look fairer : a prettier piece of tinsel- 
work one shonld seldom see exhibited from the 
shew-glass of poUtical erudition. Step close to it 
iUid dia dehision vanishes. It is then seen to consist 
paitly of self-endent observations, -and partly of 
contradictioDS ; partly of what every onekoows al- 
ready, and partly of what no one can understand. 
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CHAP. I. XXXIV. Tbrou^out the whole of it, what dis- 
DMc^icf^ tresses roe is, not meeting with any positions, such 
'""""I' ag^ thinking them false, I find a difficnky in prov- 
ing them so : but the not meeting with any positions, 
true or lalse, {unless it be here and there a self-evi- 
dent one,) that I can find a meaning for. If I can 
find nothing positive to accede to, no more can I to 
contradict. Of this latter kind of work, indeed, 
there is the less to do for any one else, our. Author 
himself having executed it, as we have seen, so 
amply. 

The whole of it is, I must confess, to me a riddle : 
more acute, by far, than I am, must be the Oedipus 
that can solve it. Happily it is not necessary, on 
account of any thing that follows, that it should 
be solved. Nothing is concluded from it. Foraught 
I can find, it has in itself no use, and none is made 
of it. There it is, and as well might it be any where 
else, or no where. 

XXXV, Were it then possible, there would be 
no use in its being solved : but being, as I take it, 
really nnsolvable, it were of use it should be $een to 
be so. Peace may, by this means, be restored to 
the breast of many a desponding student, who, 
now prepossessed with the hopes of a rich harvest 
of instruction, makes & crime to himself of his 
inability to reap what, in truth, his Author has not 
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XXXVI. As to tire OrigiQal Contract, by turns CHAP. L 
ombraced and ridiculed by oiir Author, a few pages, ^^fy^ 
perhaps, may not be ill bestowed in endeavouring ^'^^ * 
to come to a precise notion about its reality and use. 
The stress laid on it formerly, and still, perhaps, by 
some, is such as renders it an object not undeserv- 
ing of attention. I was in hopes, however, till I 
. observed the notice taken of it by our Author, that 
this chimera had been effectually demolished by 
Mr. HvHB [h]. I think we hear not so much of it 

[h] 1. In the third Volume of his TnEinai on Hdhik NotlMoTUu 

Our Author, me wovM Ihink, had nerer » much u apened ^^1^^ 
dist oeiebTBled hook : of which the criminalitj in the ejei of aoiiie, 
■od the merit* iotheejea uTothera, ba*e uncebeea BlmoUtfbced 
bj the apleodiM of more recent productioci of the ume peD. The 
lUgooiuiDit; of our Author Komed, peihap*, or hii drcuni- 
■peclioii tared, to deriTe UuCructioii from an enemy '. or, what it 
(till more probable, he knew Dot that the wbject bad been ao much 
•• touched upon by that penelratiiig aitd aeate metaphjaiciaii, 
whoae works lie aomuch ouloflbe beaten (rack of Academic reid> 
iiig. But here, as it happena, there ia do matter tot auch feats. 
Tboae men who are most alarmed at (he dangets of a free enqiiity ; 
(bose who are moat inCimatel; connnced that the nireit waj to 
truth is hj heating notbing bui on one aide, will, I dare anawet al- 
mH(i find nothing i^ that which thej deem poison in thia tbint 
Tolume. I wonld not wish to send (be reader (o anj otber than 
tbia, which, if I recollect aright, standi clear of Ihe objeclioda (hat 
bsTe of late been n<'ged, with au much lehemence, againit the work 
in general*. Aa to the two Grat, (be Author himaelf, I am inclined 

*BjI>T.3miTtim,\alaMEtugimtht Jimuto&iltlji gf TnitiU ' 
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CBAP.I. now as formerly. The indestnictible prerogatirel of 
■'^V*^ jsankind have no need to be Bopported upon th« 
sftfidy foundation of a ficUon. 

to think, is not illdiapoged, at prasent, to joio with those who are 
of opiiuod, that tbej might, withoat snj great Idu tu the tclence 
of HuouD NatnR, be dUpemed with. The like night he Mid, 
perhapa, of ■ cannderalde part, e<en i^ thit. Bat ajter all re- 
trenclimenti, there wilt alill remain eDough la hara laid miDkind 
UDdcr indclilile obligationi. That the Ibundations of all nrtue are 
laid ia utUity, a Ibere demonilraled, after a few exceptiom nutde, 
with tlie slningeit force of evidence : bnt I lee doI, anj more fbtn 
Uelieliu) mw, what need there was for (he e][cepti(HU. 

2. For my awn part, I well remember, no tooner bad I md 
that part of Ibe work which toucbea OD (bia aubjcct, than I felt aa 
if (Galea liad fatten EiDiD mjejea. Illteii, fix' tt>e firil time, learnt 
(D call the canse of Ibe People the came of Virtoe. 

Ferhapi a ihort iketeb of tite wandeiings of a raw bat well- 
intentioned nniid, in it> reaearchea after nnrat truth, n>aj, an lliii 
occuHHifbe potoDoaefal : for tIte hiitorj of one mind Ii theblitor; 
of manj, Tbe writings of tbe honest, but prejudiced, Eaiiof 
Ciarraidoa, to whoae integrity nothing wai nanting, and lo wbow 
wisdom little, but the fortane ofliiing something later ; and the con- 
tagion of a monkish atmosphere ; these, and other coocorrent cauan, 
bad lilted mj infant aflectiong on tbe ude of deapotiun. Tlie Ge- 
nins of tbe place" I dwelt in, ttie authority of the atate, ibe toiee of 
the Church in her lolemn officea; all theae tsaght me to call 
Chifrlea a Martjr, and his opponeati rebela. 1 san innoTalion, 
where indeed innoration, but ■ glorioDi innoiation, wu, in thdr 
eflbrta to nilhstand him, I aaw falsehood, where indeed falsehood 
was, ill tbeir disavowais of Liuiovaliooi 1 saw selfishness, and an 
obedience to llie call of pas^oo, io the efibrts of the oppresaed to 
reacue tbenueliei from oppreailon. I saw strong cbanlenacce lent 
in the sacred wridnga to OKmarcliic .gorerDmtnt ; and none lo anj 
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XXXVIt. With respect to this, and other fictions, CHAP. I. 
there was once a time, peihaps, when they had their t^^^b!^ 
use. With iDStmments of this temper, I will not iutmi^ 
deny but that some p 



other. I law paitm obedience deep itsmped vlth Ibe leal of tbe 
Cbr'utieiD Virtue* of homOit; uid »elf-denUl. 

ConreniDg with Imwjen, I tbund them full of [be virtaei of 
their Orij^l Contract, u & recipe of loTereign efficiej for recon* 
ciling the accideotal neceaiity of renitanee with the general datj 
of aubmisiwn. Tbii dnigufthein the; adiniiiistered to me to calm 
mj icrujdes. But mj unpractised stomach reiolted >g»lut their 
iTpiatc I Ud tbem open to me that page of b'utor; in which the 
aolouiiBrtiDDoftbiiiniportaiitctKitractimJvcarded. Tbaj >hnmk 
from tUs challenga } nor could Aej, wbeo tbm prened, do otber- 
wiM than our Author bai done, confeu the vhirie to be a fictioii. 
Tbii, iDetiuiDgfal, looked ill. It teemed to me the acknowledg- 
mcDt of a bad came, the bricging a Getlon to mpport it. " To 
" prove fiction. Indeed," uid I, " there is need of Gclion ; bath ii the 
" ^laracteriitic of truth to need do proof but truth. Have joutben 
" reailj any aucli privilege as that of ccHniog &cts ? Youareipend- 
" ing argameut lo nO f urpoie. iodulge joarerkea la the licence 
" of mppodng ibat Co be true Hhich ii not and ai well may you . 
" aHppcoe thai proposition itself lo be true, which yoa wish to 
" prore, as that other whereb; yoa tiope to prove it* Thus 
continued I utuatiafyin^ and unsatisfied, till 1 ieartn to see 
that uliJilif wai the teat altd measure of all vutnej of loyalty as 
nnch Bi any ; and that die obligation Co mioister to general hapjra- 
neo, waa an obt^ion paramonm to and uiclnnTe of every other. 
UiTuig Ihiu git the instraetko I itood in need of, I Mt down to 
make my profit uf it I Ind adien to the original contract : and I 
left it to Iboae io~ amuse tliemsdvea with ihii rattle, who covld 
think they needed it 
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CHAP.i. done^ and that useful work, which, under the tbea 
''^'^^ circumstances of things, could hardly have beea 
done with any other. But the season of Fiction is 
now over: insomuch, that what formerly might 
have been tolerated and countenanced under that 
name, would, if now attempted to be set on foot, 
be censured and stigmatized under the harsher ap- 
pellations of incroackment or imposture. To attempt 
to introduce any new one, would be now a crime : 
for which reason there js much danger, without any 
use, in vaunting and propagating such as have been 
introduced already. In point of political discern- 
ment, the universal spread of learning has raised 
mankind in a manner to a level with each other, in 
comparison of what they have been in any former . 
time : nor is any man now so far elevated above 
his fellows, as that he should be indulged in the 
dangerous licence of cheating them for their good. 

XXXVIII. As to the fiction now before us, in the 
character of an argttmentum ad komnem, coming 
when it did, and managed as it was, it succeeded 
to admiration. 

That compacts, by wbom^oevei entered into, 
ought to be kept ; — that men wk bound by compacts, 
are propositions which men, without knowing <» 
enquiring why, were disposed universally to accede 
to. The observance of promises they had been ac- 
customed to see pretty constantly enforced. Titey 
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had been accuEtoined to see Kings, as well as others, CHAP. L 
behare themselves as if bound by them. This pro- ^^V^-" 
position, then, " that men are bound by compacU" 
and this other, " that, if one party performs not his 
" part, the other is released from his," being pro- 
positions which no man disputed, were propositions, 
which no man had any call to prove. In theory 
they were assumed for axioms : and in [U'actice they 
were observed as rules [i]. If, on any occasion, it. 
was tboaght proper to make a shewof proving them,, 
it was rather for form's sake than for any thing else: 
and that, rather in the way of memento or instruc- 
tion to scquieadng auditors, than in the way of proof 
against opponents. On such an occasion the com- 
mon-place retinue of phrases was at hand; Justice^ 
Right Reoion required it, the Lau> of Nature com- 
manded it, and so forth ; all which are hut so many 
ways of intimating that a man is firmly persuaded 
of the truth of this or that moral proposition, though 
he either thinks he need not, or finds he can't, tell 
Kky. Men were too obviously and too generally 
interested in the observance of these rules to enter- 
tain doubts concerning the force of any ailments, 
they saw employed in their support. — It is an old 
observation how Interest smooths the road to Faith. 

[t] A canpact orcunlrsct (for Che too •ords on thU occasion, A ceavef, 
at leail, nre used in the ume kiik) msj, I Ihiak, be defined b pair ' "" 
of promiies, by two persons reciprwiUy givni^ the one promise in 
COmlderatioit of the other. 
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CHAP. L XXXIX. A compact, then, it ms said, wai made 
\-^/-»h' by the King and People; the terms of it were to 

nppoKd am- UuB effect. The People, on their part, promised to 
the King ft general obedience. The King, on his part, 
promised to govern the people in such a partUtiUtr 
manner always, as should be $ub»ervietit to their hap- 
{uness. ( insist not on the words: I undertake only 
for the sense; as far as an imaginary engagement, 
so loosely and so variously worded by those who 
have imag^ne4 it, is capable of any decided signifi- 
cation. Assuming then, as a general rule, that prO" 
mises, wheo made, ought to be observed ; and, as ft 
point of fact, that a promise to this effect in parti- 
cular had been made by the party in 4}ueBtion, men 
were more ready to deem themselves qualified to 
judge when it was such a promise was broken, than 
to decide directly and avowedly on the delicate 
question, when it was that a King acted so far in 
oppoaiticm to the happiness of his people, that it were 
better no longer to obey him. 

stsud ibu XL. It is manifest, on a very little consideration, 

uidu not' that nothing was gained by this manoiuvre after all : 

J™^*"*^ no difficnlty removed by it. It was still neceasary, 

u("(l°uwu and that as much as ever, that the question men 

studied to avoid should be determined, in order to 

determine the question they thought to substitute 

in its room. It was still necessary to determine, 

whether the King in question had, or had not acted 
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>o far in oppotUtan to the happiness of bis pet^le, ciiAP. I. 
tiiat it were better do longer to obey him ; in order ^'^V^^ 
to determine, whether the promise he was supposed . 
to have made, had or had not been broken. For 
what was the supposed purport of this promise ? It 
was no other than what has just been mentioned. 

XLI. Let it be said, that part at least of this pro- Nn.ifjiuini 
mise was to govern in tubtervieTice to Law ; that JJUJi^jJiJ* 
hereby a more precise rule was laid down for his [y***^P'»* 
conduct, by means of this aupposal of a promise, 
than that other loose and general rule to govern in 
subservience to the happineu of hii people: and 
that, by this means, it is the letter of the Late that 
forms the tenor of the rule. 

Now true it is, that the governing in opposition 
to Law, is 0R« way of governing in opposition to the 
hapfHness of the people: the natural effect of such 
a contempt of the Law being, if ito^ actually to de- 
stroy, at least to threaten with destruction, all those 
rights and privileges that are founded on it: rights 
and privileges on the enjoyment ot which that hap- 
piness depends. But still it is not this that can be 
safely taken for the entire purport of the promise 
here in question: and that for several reasons. 
Firtt, Because the most mischievous, and under 
certain constitutions the most feasible, method of 
governing in opposition to the happiness of the 
peo|^, is, by setting the Law itself in opposition tO' 
their happiness. Secmd, Because it is a case very 
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CHAP. I. concdvable, that a King may, to a gteat degree* 
'^^\'^^ impair tbe bappiness of his people witbout violat- 
ing the letter of any single I^w, Third, BecauBe> 
extraordinary occasionB may now and then occur, 
in which the happiness of the people may be better 
promoted by acting) for the moment, in oppMitioii. 
to the Law, than in tubtervience to it. Fimrlk, 
Because it ia not any single violation of the Law, 
as such, that can properly be taken for a breach o( 
bis part of the contract, so as to be understood ta , 
have released the people from the obligatioa of, 
performing theirs. For, to quit the fiction, and re- 
sume the language of plain truth, it is scarce ever 
any single violation of the Law that, by being nib- 
mitted to, can produce so much mischief as shall 
surpass the probable mischief of Tensting it. If 
every siagle iDStance whatever of such a violation 
were to be deemed an entire diBsoluticin of the con- 
tract, a man wbo^ reflects at all would scarce find 
any-ffhere, I believe, under the sun, that Qovern- 
ment which he could allow to subsist for twen^ 
years together. It ia plain, therefore, that to pass., 
any sound decision upon the question which the in- 
ventors of this fiction substituted instead of the. 
true one, the latter was still necessary to be de- 
cided. All they gained by their contrivance was, 
the convenience of deciding it obliquely, as it were, 
and by a side wind — that is, in a crude and hasty 
way, without any direct and steady examination^ . 
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XLII. But, after all, for what reason is it, that CHAP. I. 
men ought to keep their promises? The moment '■^■^^ 
an; intelligible reason is given, it is this : that it is orifiwa in. 
for the advantage of society they should keep them; piudi^. 
^d if they do not, that, as fat as punishment will 
go, they should be made to keep them. It is for 
the advantage of the whole number that the pro- 
miles of each individual should be kept: and^ 
rather thaa they should not be kept, that such in- 
dividuals »s fail to keep them should be punished. 
If it be asked, how this appears ? the answer is at 
hand : — Such is the benefit to gain, and mischief 
to avoid, by keeping them, as much more than 
oompensates the mischief of so much punishment 
as is requisite to oblige men to it. Whether the 
dependence of benefit and mischief (that is, of ptea- 
ture and pain) upon men's conduct in this behalf,, 
bft as here stated, is a question of fact, to be de- 
cided, in the same manner that all other questions- 
of fact are to be decided, by testimony, observation, 
and experience [ft]. 



{k] The importBDCe which tfae DbKnance of promiaet ii of to 
(be haiipiiwu of societ;, is placed in b lerj itriking tod utti- 
bctor; point of tIcw, inii liltle apologue of MOHTEaqDiiir, ia-' 
titled, The HUtory ^ the Tfoglodylet*. Ilie TrogMyta are ■ 
people who pay no rrgard tn prDmiB». By the natiml' oonae- 
qoencei of thii diipoNtion, tliey fall from oue scene of miaery iota 
■oother ; and are M but exterminiited. The laiM Phikaopbcr, in 
■ See the CollectioD of hi) Works. 
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CHAP. I XLIII. This then, and no other, being the rttuon 
"^^"^ I why men Ehould be made to keep their promtBea,' 
mTiMKr" ''^' '**** '' '* ^°' *-^' advantage of society that they 
lU',,]^"^ should, is a reason that may as well be given at 
^11. once, why Kings, on the one hand, in ^rerning, 

should in general keep within established Laws, 
and (to speak universally) abstain from all such 
measures as tend to the uabappiness of their sub- 
jects ; and, on the other hand, why tubjecU should 
obey Kings as long as they so conduct tiiem- 
selves, and no longer ; why they should obey in 
short 30 long as the probable mvchiefs of obedience 
are leu thau the probable mitchieft of retitlanee.- 
why; in a word, taking the whole body together, it 
is their duty to obey, just so long as it is their in- 
tereit, and no longer. This being the case, what 
need of saying of the one, that he promised so to 
govern; of the. other, Uiat they prohisbd so to 
ofreif, when the fact is otherwise ? 

Tbt cama- XLIV. True it is, that, in this country, accord-' 
ing to ancient forms, some sort of vague promise 



IbenoMi 



"' of good govenaneal is made by Kings at the 
ceremony of their coronation: and let the ac- 

hii ^liril of Laai, copying and refming apoa the current jargoa, 
feigni ■ 1«« fur (bit and olber parpoKi, aRer defirang a Law to 
be a Ttlatum. How lauch moie inalructive on this bead !> ihe 
Tabic at (lie Tniglodjlei iban the pseudo-melaph^aical •Dphiib'; 
of Ibe Eqirti dei Lnix ! 
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damatioQS, perhaps givea, perhaps not given, CHAP. I, 
by chance persons out of the surrounding multi- '-■-*-' 
tude, be construed into a promise of obedience on 
the part of the tnhole mulUtude : that' whole mul- 
titude itself, a small drop collected together by 
chance out of the ocean of the state: and let the 
two prMnises thus made be deemed to have formed 
a perfect conyaact : — not that either of them is de- 
clared to be the amtideratum of the other *. 

XLV. Make the most of this concession, one The obiigk- 
ezperiment there is, by which every reflecting man [jJj^j^JjiJ^ 
may satisfy himself, I think,- beyond a doubt, that Hyfi^JSl'io?' 
it is the csnsideration of utility, and no other, that, ^^uhat 
secretly, perhaps, but unavoidably, has governed his " ' ^"" 
judgment upon all these matters. The experiment is 
easy and decisive. It is but to reverse, in suppo- 
sition, in the first place the import of the particular 
promise thus feigned ; in the next place, the efiect 
in point of utility of the observance of promises in 
general. — Suppose the King to promise that he 
would govern his subjects not according to Law ; 
not in the view to promote their happiness : — would 
this be binding upon him ? Suppose the people to 
promise they would obey him at dU eoents, let him 
govern as he will; let him govern to their destruc- 
tion. Would this be binding upon them ? Suppose 

* V. nipr* pv. 33. note [i]. 
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CHAP. L the constant and uniTerBal effect of an obterraBce 

^•^v^^ of piomiseB were to produce mitchief, would it the* 

be men's duty to observe them? Would it then be: 

rijA/tomake Laws, and apply punishment tooblige 

men ti> observe them ? 

Aiwj^ •*■ XLVI. " No ;" (it may perhaps be replied) " but 
" for this reason ; among promises, some there are 
" that, aB every one allows, are void : now these. 
" yon have been supposing, are unquestionably of 
*' the number. A promise that is in itself vmd, 
" cannot, it is true, create any obligMion : But 
" allow the promise to be vaUd, and it is the pro-- 
" mise itself that creates the obligation^ and ao- 
" thing else." The fallacy of this argument it is 
easy to percdve. For what is it then that the pro- 
nuse depends on for its vaUMty ? what is it that 
being present makes it valid ? what is it that being 
wanting makes it void ? To acknowledge that any 
one promise may be void, is to acknowledge that 
if any other is binding, it is not merely because it is 
a promise. That circumstance then, whatever it 
' be, on which the validity of a promise depends, 
that circumstance, I say, and not the promise it- 
self must, it is plain, be the cause of the obliga- 
tion which a promise is apt in general to carr; 
with it. 

neobiigi- XLVII. But farther. Allow, for ai^:u[nent'B sake. 
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-what we have disproved: ^low that the obliga- CHAP. I, 
tion of a promise is independent of every other: y^^^. 
allow that a promise is bindiog proprid vi — Bind- JJJ^jJgJ^ 
ing then on whom T On him certainly who oiakeB J^^^tT 
it. Admit this ; For what reason is the same in- fate. ^"' 
dividual promise to be binding on those who neoer 
made it ? The King, _/?% gear* ago, promised my 
Great-GrandfathtT to govern him according to 
Law : my Great- Grandfather, fiftg yeara ago, pro- 
mised the King to obey bim according to Law. 
The King, just mm, promised my neighbour to go- 
vern him according to Law : my neighbour, jwt 
uoui, promised the King to obey him according to 
Law. — Be it so — What are these pi-omises, all or 
any of them, to me ? To make answer to this ques- 
tion, some other principle, it Is manifest, piust be 
resorted to, thaii that of the intrauic obhgation of 
promises upon those who make them. 

XLVIII. Now this other principle that still re- BniOK^rti. 
curs upon us, what other can it be than the prin- >^^^ *U- 
^leof dtility[I]? The principle which furnishes 

IC] To thii denomiiBtion, ho) of bCe been added, or Hitutitotcdi 
Ihe grealat happouH or grcatat felicity prindplt: i tiiit, lor >boct- 
Dcn, ioilead of saying at Irngtb that jainc^i which itatea tbegml- 
iCit hflp^tieia of all IboK whose iolereit ia la qnestion, ofl beipg the 
right uid proper, and onlj right and propu- and DniTcnaltj da> 
tiisbhi, end of hooiui actiou i of humwi action in ertrj aloalioa ; ~ 
jtpd. in particiilBr, in thai at a functional^, or let of fiiucticoaria. 
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CHAP. L va with that reaton, irhich alone depends not upon 

. ootiriDg the powm qf OorenuDeat. Themnl vtiHts doe* notn 
cleirlj pidut id the ideas rfpteanire ind pam u the wonU lugipi- 
neu tndjilicily do : mc doei it lead us to the coouderUloD of the 
number, of ihc interetU iJeCtMi ; so the number, u bong the 
drcnnutance nhich cnaliihuto, in the largest piaportioD, to the 
fonnadoD of Ibe standard here in queMkn; the lUmdard af right 
■mi wrong, bj which alone ttn proprictj oE bmnan coodoct, Id 
erer; ntiudDn, can willi propriet; be tried. 

This want of a niffidentl; nunifeat oiMmectign between tlie 
ideas of lufpmtu and fleaiare on the one haiid, and the idea of 
utililji on the other, I hare ever; dow aod then found operating, 
■Dd with bat too much efficiency, ai a bar to the acceptance, that 
might odierwise have been giren, to this prineiple. 

For liirtber elucidatioa of the principle ofutiSlyt, or laj grtidM 
hapfnneu jiriac^, il ms; b« some sattsbctjon to the nBder, lo 
see a note, inserted in a second edition, oow printing, of a later 
work uf the Aulbor't, intitled, " An Introduitum to the principlcf 
o^lfiirali and Z^ulatimi.'' In chapter I. jnbjoined to paragraph 
xiii.i*a note in Ibeae words:— " The principle of otilitj" (1 liave 
heard it said) ' is ■ dangerous principle : it is dangerous on cer- 
" tain occBwntt to cotuult it.' This is as nnich as lo sa; — wlial? 
that it is not cooKsiBat to utiUt?, to consult utili^ ; in short, that 
it Unit CMUuIting it, lo consult it. 

In the second edition, to this note ii added the following para- 
graph. 

Eipimutinn, wrinenltth JuAti 132S,rela<itK to IheaboM now. 

Not long after the publication of the FngmtiU on Gmiemment, 
Anno 1776, in wbich, in the character of an all-comprehennre 
and all-cotamaiiding pnnci|rie, the principle of utility was brought 
to view, one person by wbum observation to the above effect was 
made was ^fcrimder Wedderbvm, at that time Attameg or Solici- 
tor Genend, Bllerwards successive!; CU^ Justice of the Cdmum 
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nny higher reason, but whicli ia itself the sole and cHAP. I. 

FJETU, Slid ChanccUor of England, under tbe lucceuiTe lillci of 
LardtmglABnntghandEariif Roulyii' It wu made — doI indeed 
■ in mj heeiipg, bul in tbe hearing of « ptnoo by whom it was tl- 
moit immediately coromunicoted to me. So far from b«ng self-con- 
tradiclivf , il «a< (I nan ue and confeu) a shrewd and perfectly 
tme ofle> By that diitingulihed functUmary, the Mate of the 
Gdrennnent wa> thaniugbly uaderatood ; by the obicnie iadi- 
TidoaJ, at that time, not to much ai luppoaed to be Ao ^ ]ii< dia- 
qniailiani had not been at yet applied, nith auy thing like a com- 
prehensitc Tiew, to the field of Constitutional Law, nor therefore 
to those features of the English OoTemmenl, by which the greatest . 
happineai of the ruling <me. with or without that of a fiiTOured few, 
ate aow ao plainly lecD (o be (he only ends to which the course of 
it has at any tioie been directed. The princ^U ef utiUty was an 
■ppellaliTe, at that time employed— employed by me, as it bu 
been bj other^ to designate that which, in a more peispieooBS 
and instrncdte manoer, may aa aboie be designated by the name 
of tbe grMM happmea yrindplt. " This prindple" (said Wed- 
derbom) " is a dangennu one.* Saying so, be said tfnl which, lo 
a certain extent, is strictly Inie ; a principle, wUch lays donn, as 
the od; right and JmliSableend of Govemnirtrt, the greatest bap- 
pioeas ofthe grealesl iiumber — how can it be denied to be adau- 
geroui one? dangerous to etery Gnvertnnent, which bas for its 
actual end or object, the greategt bapjrineu of ■ certain one, with 
or without the addilkm of some ComparatiTelj small number of 
others, wliam it is matter of plaMnre or aocommodalion to him to 
admit, each of them, lo a sllare in the concern, on the footing of 
an many junior partners. " Dangenmi' it therefore really was lo 
the interest — tbe nniiirr interest of all those rnnciionariei, himself 
induded.wbaseintemtil was to maiimize delay, ma^n, and ex- ' 
pence, injudicial and other modes of procedure, for the sake of 
tbe profit eitivctible out olthe expence. In a GoTerument which 
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CHAP. L aU-iufficient reason for eyery point of practice 
whatBoever. 



bad tor iti end in liew tin) girstrit hippinen or the gnatot 
□amber, Alaimder Weddtrlmni might bsie ]>een Attomeg Cene- 
nd tnd thai ChanteUnri bat lie mnld not hRve been Attame; 
Cenenl with ISflOOL a jear, nor Chancellor, with a Peerage, 
with a reto opon all jutice, with f S,000i, a year, and with SOO 
■inecnrei at hit disposal, under the name of EcclesiBilical BeneGco 
boidci et cMeriu — NoM if the Autlur't, Itth July, lift. 
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CHAP. II. 

'fobhs op government. 



I. Tbe contents of die whole digtession we ate CHAP. IL 
examiniag, were distributed, we may remember, at s^^at!^ 
the outset of this essay, into five divisioiiB, The S^JSI"* 
first, relative to the maoaer in' which Government 

in general was fonned, has already been examined 
in the preceding chapter. The next, relative to the 
difierent spedet or fonta it may assume, comes now 
to be considered. 

II. The first object that strikes us in this division ThwiogiMi 
ofour subject is the theological flourish it sets out xu aoiIioi^ 
with. In God may be said, though in a peculiar 
aense, to be our Author's strengUi. In theology 

he baa found a not unfrequent source, of ornament 
to divert us, of authority to overawe us, from 
ioundbg into the shallowaess of his doctrines [a]. 

III. That governors, of some sort or other, we o.T.ro«.- 
.must have, is what he has been shewing in the 5^™"""" 

W Thi. h what there "oold be occanon to ihew at l»r^, were "^ 
*hMhe»«j,ofI,.w mgatnt, and of the law. of HlU««8nd 
Hewtoifli in particulir, to be «nuijiiied. 
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CHAP. U. mEmner we have seen in the last chapter. Now 
'"^/^^ for endowmenU to qualify them for the exercise of 
their function. These eadowments then, as if it 
were to make them shew the brighter, and to keep 
them, as mach as possible, from being soiled by 
the rough hands of impertinent speculators, he has 
chosen should be of »thereal texture, and has 
fetched them from the cloads. 

" All mankind *," he says, " will agree that go- 
" venunent should be reposed in such persons in 
" whom those qualities are most likely to be found, 
" the perfection of which are among the attributes 
" of Him who is emphatically styled tSe Supreme 
" Being: the three great requisites, I mean, of 
" wisdom, of goodness, and of power." 

But let us see the whole passage as it stands — 

!2!iild™*' IV. "But as all the members of Society," (mean- 
ing natural Society) " are naturally equal," (i. e. 
I suppose, with respect to poJUical power, of which 
none of them as yet have any) " it may be asked." 
(coutioues he) " ip whose hands are the reins of 
" govemment to be intrusted ? To this the general 
" answer is easy ; but the application of it to par- 
" ticolar cases, has occasioned one half of those 
" mischiefs which are apt to proceed from mrs- 
" guided political zeal. In general, all mankind 
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" will agree that government ahould be reposed in cHAP. II. 

" auch peiBons in whom those qualities are most '•^^V'^ 

" likely to be found ; the perfection of which are 

" among the attributes of Him who is emphatically 

" styled the Supreme Bdng; the three grand re- 

" qnisites, I mean, of wisdom, goodness, and of 

"power; wisdom, to discern the real interest of 

"the community: goodness, to endeavour always 

" (o pursue that real interest; and strength or 

" power, to carry this knowledge and intention into 

" actitm. These are the naturcd foundations of so- 

" vereignty, and these are the requisites that ought 

" (o be found in every well constituted frame of go- 

" TemmeBt." 

V, Every thing ia its place. Theology in a ser- Tbeoiogrw 
mon, or a catechism. But in this place, the flourish •• 
we have seen, might, for every purpose of instruc- 
tion, have much better, it should seem, been spared. 
What purpose the idea of that tremendous and 
incomprehensible Being dins unnecessarily intro- 
duced can answer, I cannot see unless it were to 
bewilder and entrance the reader ; as it seems to 
have bewildered and entranced the writer. Be- 
ginning thus, is beginning at the wrong end : it is 
explaining t^ottim per ignoHm. It is not from the 
attributes of the Deity, that an idea is to be had of 
any qualities in men : on the contrary, it ia from 
what we see of the qualities of men, that we obtain 
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CHAF. II. tbe -feeble idea we can frame Uy onnelveB, ofth» 
attributes of the Deity. 



VI. We BhaU soon see whether it be light or 
daiknesa our Author has brought back from tlus . 
excursion to the clouds. The qualifications he has 
pitched npon for those in whose hands Govern- 
ment is to be reposed, we see are three; wisdomi 
goodness, and power. Nov of these three, one 
tjiere is which, I doubt, will give him some trouble 
to know what to do with. I mean, that of Power; 
which, looking upon it as a jewel, it should seem, 
that would g^ve a lustre to the royal diadem, he 
was for importing from the celestial regions. In 
hearen, indeed, we shall not dispute its being to 
be found ; and that at all junctures alike. But the 
parallel, I doubt, already fails. In the earthly go- 
vernors in question, or, to speak more properly, 
candidates for government, by the very supposition 
&ere can not, at the juncture he supposes,' be any 
such thing. Power is that very quality which, in 
(;onBideration of these other qualities, which, it is 
supposed, are possessed by tfaem already, they are 
now waiting to receive. 

a VII. By Power in this place, I, for my part, 
mean political power ; the only sort of^power our 
Author could mean : the only sort of power that 14 
here in question. A little farther on we shall fin^ 



by Google 



rOBMB OF OOTfAHMENTi S3 

jiim ipeakiug of this endowment as being pos- CHAP. H. 
isesaed, and that in the highest degree, by a King, 
a single peTSoA. Natural power therefore, mere 
VffgEraical power, the faculty of giving the hardest 
blows, can never, it is plain, be that which he meant 
to number among the attributes of this godlike 
Iterionage. 

VIII. We «ee 'then the dilemma «ur Author's 'n ^iihM^ 
theology hasbrougbt him into, by putting him upon „ ^'jlS!*^ 
ceckoniag power -among the qualifications of hik 
candidates. Power is either natural or political. 
Political power is what they cannot have by the 
supposition : for that is ibe very thing that is to be 
created, and which, by the establishment of Go- 
Verament, men are going to confer on them. If 
any then, it must be tMtural power ; the natural 
strength that a man possesses ot himself without 
the help of Government. But of this then, if this 
be it, there is more, if we may believe out Author, 
in a single member of a society, than in that mem- 
ber and all the rest ot the society put tc^lbei [b}. 

IX. This difficulty, if possible, one should be JJJ^' 
Jglad to see cleared up. The truth is, I take it, 

[fr] V. infra, p*r. 3S. Moasrchy, which ii the gorenuneDt ol. 
ime, " i> the moit powerfiJ Ibria of goieroment," he uj), " of 
■d; :* m^ u than Democracy, wluch be daicribes ai beung Ibe 
OoTemowat of alL 
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ORAP. n. thai in what our Author has aaid of power, he hsi 
'^*"' been speaking, aa tt were, by anticipation; and 
that what he meaoB by it, is not auy power of either 
kind actually possessed by any man, or body of 
men, at the junctnre he su^qmses, but only a ca- 
pacity, if one may call it so, of retaumtg and ptif- 
ting into action political power, whensoever it shall 
have been conferred. Now, of actual power, the 
quantity that is possessed is, in every case, one 
and the same : for it is neither more nor less thta 
the supreme power. But aa to the capacity abore 
spoken of, there do seem, indeed, to be good 
grounds for supposing it to subsist in a higher 
, degree in a tingle man than in a bodg, 

—tat for X. These grounds it will not be expected that I 

should display at large: a slight sketch will be 
sufficient. — ^The efficacy of power is, in part irt 
least, in proportion to the promptitude of obedi* 
ence : the promptitude of obedience is, in part, in 
proportion to the promptitude of command :— com- 
mand is an expression of will: a will is sooner 
formed by one than many. And this, or some- 
thing like It, I take to be the plain English of our 
Author's metaphor, where be tells ns *, as we shaU 
see a little farther on t, that " a monarchy is the 
" most powerful" [form of government] "of any, all 
* Comnk pjSO. 1 Par. St. 
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" the liaevi of government being knit tt^ther, CHAP. IL 
" and united in the hands of the prince." 



XI. The next paragraph, abort as it is, containa H*nn|» 
Tariety of matter. The first two sentences of it are J^"""" 
to let ns know, that with regard to the manner ia t'*r*'- 
which the particular goTcrnments that we know 

of hare been formed, he thinks proper to pats it 
by. A third is to intimate, for the second time, 
that all Governments must; be absolute in some 
hands 01 other : In the fourdi and last, he favonrs 
us with a Tery comfortable piece of intelligence ; 
the truth of which, but for hia averment, few of us 
perhaps would have suspected. This is, that the 
qualifications mentioned by the last paragraph as 
requUile to be possessed by all'Oovernors of states 
are, or at leant once upon a time were, ociuaJIy 
possessed by tbem : (i. e.) according to the opinion 
of somebody ; but of what somebody is not alto- 
gether clear : whether in the opinion of these Go- 
vernors themselves, or of the persons governed by 
them. 

XII. " How the several forms of Government we Thtjwm- 
" now see m the world at nrat actually began, 

says our Author, " is matter of great uncertainty, 
" and has occasioned infinite disputes. It is not 
" my bnainess or intention to enter into any of 
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" them. However they began, or by wbftt tiglit 
" Boevei they subskt, there is and must be in all of 
" them a supreme, iireBistable, absolute, uncon- 
" trolled authority, in which the jura mtnim im- 
" perii, or the rights of sovereignty reside. And 
" this authority IB placed in those hands, wherein 
" (according to the opinion of the foundb&s of 
" such respective states, dther expressly given or 
" collected from their tacit affkobatior) the qua- 
" liljes requisite for Bupremacy, wisdom, gooduesB, 
" and power, are the most likely to be found." 

Pindoiiui Xlil. Who those persons are whom our Author 
ihe iBiwr means here by the word founders ; whether those 
niHitt wSn' '^^^ became the Governors of the states in question, 
i"rr«'piifr/- or those who became the governed, or both to- 
gether, is what 1 would not take upon me positively 
to determine. For aught I know he may have 
meant neither the one nor the other, but some third 
person. And, indeed, what I am vehemently in-, 
clined to suspect is, that, in our Author's large 
conception, the mighty and extensive domains of 
Athens and Spakta, of which we read so much 
at school and at college, consisting each of several 
score of miles square, represented, at the time this 
paragraph was writing, the whole universe : and the 
respective ceras of Solon and Lycurgui, the whole 
period of the history of those states. 
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XrV. The words " foimders," — " opinion,"— CHAP. II- 
" approbation," — in abort, tbe whole complection h^JJ^J;^ 
of tbe sentence is such aa brings to one's view a tSE^'fi^ 
system of goverameiit utterly diffeieat from the uauivarR. 
generality of those we have before our eyes : a sys- 
tem in which one would think neither caprice, nor 
violence, nor accident, nor prejudice, nor pasgion, 
had any share : a system uniform, -comprehensive, 
and umultsneons ; planned with phlegmatic deli- 
beration; established by itiU and general assmt: 
such, in short, as, according to common imagina- 
tion, were the systems laid down by the two sages 
abovemendoned. If this be the case, the object he 
bad in mind when he said Found^t, might be nei- 
ther GoTemors nor governed, but some neutral 
person : such as those sages, chosen as they were 
in a manner as umpires, might be considered with 
regard to tbe persons who, under (be prior con- 
stitution, whatever it was, had stood respectively 
in those two relations. 

XV. All this, however, is but conjecture : in the Tbcdnetriiie 
proposition itself neither this, nor any other resbic- f pSi™'" 
tion is expressed. It is delivered explicitly and em- 
phatically in the character of an universal one. " In 
" ALi. OF TH*M," he assures us, " this authority,* 
(tbe supreme authority) " U placed in those hands, 
"^ therein, according to the opinion of the founder! 
''Of Guoh respective states," these "qualities of 



by Google 



A PBAOHKKT ON OOVBaSMlKT. 

'" wiidom, goodDCBB, ajid power, are the most likely 
".to be found." In this character it cannot but 
throw a itu^lar light on history. I can see no end, 
indeed, to the discoveries it leads to, all of them 
equally new and edifying. When the SpaniardSffor 
example, became masters of the empire of Meuco, 
a Tu^ar politidan might suppose it was because 
such of the Mexicans as remained nnestenninated, 
could not help it. No such thing — It was because 
either the Spaniards were of " opinion," oi the 
Mexicans themselves were of " opinioo" (which of 
the two is altogether clear) that, io Charles Vth, and 
his successors, more goodness (of which they had 
snch abundant proofs) as well as wisdom, was likely 
to be found, than in all the Mexicans put together. 
The same persuasion obtained between Charlemagne 
and the Qennan Saxons with renpect to the good- 
ness and wisdom of Chulemagne: — between Wil- 
liam the Norman and the English Saxons: — be- 
tween Mahomet lid and the subjects of John Pale- 
ologuB : — between Odoacer and those of Augus- 
tulus: — between the Tartar Gingiskan and the 
Chinese of his time : — between the Tartars Chang-ti 
and Cam-ghi, and the Chinese of their times : — be- 
tween Uie Protector Cromwell and the Scotch ; — 
between William llld and the Irish Papist^ : — be- 
tween Ceesar and the Qauls : — in short, between 
the Thirty Tyrants, so called, and the Athenians, 
whom our Author seems to have had in view : — to 
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meution thete extunples only, out of B* nmqy Iihd- CHAP. U. 
dred as might be required. All tfaii, if we may "^^'^^^ 
trust our Author, he has the " goodneut' to believe : 
and by such lesBons is the penetration of students 
to be ibarpened for piercing into the depths of 
politics. 

XVI. So much for the intToductor; pai^Tspb. — ^'™^ ^ 
The main part of the subject is' treated of in six SSLi'nJ'Sifi. 
oUiers : the general coateata of which aie u Sung'tsOi 

nltlHt of 
follows. ibta cba]>ui, 

XVII. In the first he tells ub how many diffeieid -^^^ 
forms of gov^ment there are according to the di- 
vision of the ancients ; which dirisioii he adopts. 

These ape three: Monarchy, Adstocracy, and De- 
mocracy, 

XVIII. The next is to t«ll us, that by the wee- -seooiid.- 
Togn powEK he means that of "making hunt!' 

XIX. In a third he giro us the advantages and —Third- 
disadvantages of these three difierent forms of 
goremment. 

XX. In a fourth he tells us that these are all the .-Foani.- 
antients would ^ow of. 

XXI. A fifdi is to tell us tbat the British form of -Fifth - 
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CHAP. IL Government isdifieient from each of them ; bdngk 
combination of all, and possessing the adrantagea 
of all. 

XXn. In the sixth, and last, he shews us that it 
could not poBsesfl these advantages, if, instead of 
being nhat it is, it were either of t^ose others : and 
tells us what it is that may destroy it. These two 
last it will be sufGcient here to mention : to examine 
them will be the task of our next chtqiter. 

XXIII. Monaichy is that form of Ooremment in 
which the power of making Latrs is lodged in the 

' hands of a ^agle member of the state in questiofr. 
Aristocracy is tEu foim of Gorenunent in which the 
power of making laws is lodged in the hands of 
teveral members. Democracy is that form of go- 
vernment in which the power of making laws is 
lodged in the hands of " all " of them put blether. 
These, according to out Author, are the definitions 
of tiie Antients ; and these, therefore, without dif- 
ficulty, are the definitions of out Author. 

XXIV. " The political ¥rritera of antiquity," aays 
be, " will not allow more than three regular fonns 
"of government; the first, when the sover^gn 
" power is lodged in im a^regate assembly, con- 
" sisting of all the members of a community which 
*' is called a Democracy; the second, when- it is 
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" lodgied in a coancil composed of select members, CHiP. II. 

" and then it is styled an Aristociacy; the laat, 

" when it is entrusted in the hands of a single 

" person, and then it takes the name of a Monarchy. 

" All other species of ^rerament they say are 

" either corruptions of, or reducible to these three." 

XXV. " By the sorereign power, as was before uduuntit. 
*« observed, ii meant the maldng of laws ; for wher- 
'i ever that power resides, all others must confoim 
" to, and be directed by it, whatever appearance 
" the outward form and administration of the go- 
" vemmentmay pntOD. For it is at any time in 
'• the option of the l^;islature to alter that form 
" and administration by a new edict or rule, and to 
'-' put the execution of the laws into whatever hands 
" it pleases: and all the other powers of the state' 
« must obey the legislative power in the execution 
" of their several ftmctions, or else the constitution 
*' is at an end." 

XXVI. Having thus got three regular. simple Ho* ■»■>- 
forms of Government (this anomalous complex one ^",21S°* 
of out own out of the question) and just as many "'i™' — 
qualifications to divide among them; of each of 
which, by what he told us a while ago, each form of 
Oovemment must have some share, it is easy to see 
how their allotments will be made out. Each form 
of dovernment will possess one of these qaalities 



by Google 



M A rSAGHEKTOHOOTXKRlIENT. 

CHAP. n. in perfecdoii, taking its ghftnce, if one may say to, 
for its share in the two Qthers. 



"lS^i°' XXVII. Amon^ diese three difieient fonna of 
^Jp^, OoTOnmrat then, it should aeem, accordiD^ to our 
Author's account of them, there i« not mocbto 
choose. Each of them has a qual^ation, an en- 
doument, to itself. Each of them is completely 
cbaraclBrtzed by this qualification. No intimation 
is given of any pre-eminence among these qnalifica- 
tions, ene abore another. Should there be any 
dispute concerning the preference to be given to 
any of these forms of Government^ as proper a me- 
t^d as any of settUng it, to judge from this view of 
them, is that of cross and pile. Hence we may in- 
fer, that all the Ooveroments that ever were, or 
wQl be, (exc^t a very particular one that we shall 
comtt' to presently, titat is to say, our own) are upon 
a par: that of Athens with that of Pxraia; that 
that of Gbhbva with that of MoBocco; sincethey 
are all of them, he tells us, " corruptions of, or re- 
dndble to," one of these. This is happy. A legis- 
httoi cannot do amiss. Hs may save himself the 
ezpeDce of blinking. The choice of a King was once 
determined, we are told, by the neighing ofa horse. 
The choice of a form of Oorernment might be de^ 
termtned so as well. 

-Hewttiiw XXVIII, As to our own form of Government, 
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howeTcr, this, it is pUia, being that which it seemed CHAP. n. 
good to take for the theme of hia pcmegyric, and „J^J^^ 
being made out of the other three, will possess the 'Unif^ 
advantages of all of them put together; and that 
without any of the disadvantages; the disadvan- 
tages vanishing at the word of command, or even 
without it, as not being suitable to the purpose. 

XXIX, At the end of the paragraph which gives P'SJF?^|[S^ 
us the above definitions, one observation there is jpuSSJ/u^Sf 
tliat is a little puzzling. " Other species of govem" S» lUw" 
ment," we are given to understand, there arebe'cduih^ 
sides these ; but then those others, if not " teduci- 
ble to," are but " corruptions of thei^." Now, 
what there is in any of these to be« corrupted, it 
not so easy to understand. Th« essence of these 
several forms of government* we must always re- 
member, is placed by him, solely and entirely, in 
. the article of number .- in the ratio of the number of 
the Govemort, (for to for shortness we will style 
those in whose bttnds is lodged this " power of 
" making lawO ^^ t^^* <>' ^^^ governed. If the 
number of the former be, to that of the latter, as 
one to allf then is the fonn of Government a Mo- 
narchy : if as alt to all, then is it a Democracy : 
if as tome number between one and all, to all, then 
is it an Aristocracy. Now then, if we can conceive 
a fourth number, which not being mote thui ail, it 
neither one nor all, nor any thing between one and 
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CHAP. IL al'i we can conceive a form of Government, which, 
^■^V^i' upon due proof, may appear to be a comiptioD of 
some one or other of these three Qc]. If not, we 
muBt look for the corruption somewhere else : Sup- 
pose it were in our Author's reason [d], 

XXX. Not but that we may meet, indeed, with 
, several other hard-worded names for forms of Go- 
vernment: but these names were only so many 
ncunes for one or other of those three. We hear 
often of a Tyranny: but this is neither more n(>r 
less than the name a man gives to our Author's 
Monarchy, when out of humour with it. It is still 
Uie Government of number one. We bear now and 
then too, of a sort of Government called an OU- 

[c] By ibe lam ofOERHivr, such sad lucii itMu are tofor- 
niah » miiDj men to the gcnerBl tnoj of the EminrE : tome of 
them ao dibii} men and oae htit; others, bd muij and one third t 
others again, if 1 mistBte oat, so manj and one GMUth. Oneof 
theae half-, tliird part, or quHiIer-men, suppose, poasetsei Uiiuelf 
of ihe GoTemmeDt ; here then we hare a kind of corrnptkiD of ■ 
Uooaraby. Ii this what our Aotboi had in new ? 

[4] A iRora anitable place to look tor eerruptitm ia, i( tie maj 
take bis own word for it, tbere cannot be. ** E*erf man's rea- 
" son,' be assures us •, " is carmpt ;' and not onl j thai, bat " hii 
■■ nnderalandiiig tiill of ignorance and error." — Wilh regard to 
others, it nere as well itot to be too pontive ; bnt wilh regard to a 
man's self, what be tells us from experience, it would be ill man- 
' oers to dispute with bim. 
' * t Comni. p. 41, 
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garchy: but this is neither more nor less than the CHAP. II. 
name a man gives to our Author's Aristocracy, in "•^'"'^^ 
the same case. Tt is still the Oovemmeot of some 
number or other, between one and all. In fine, we 
hear now and then of a sort of Qovemment fit to 
break one's teeth, called an Ochlocracy .■ but this is 
neither more nor less tban the name a man gives to 
a Democracy in the same case. It is still that sort 
of Government, which, according to our Author, is 
the Government of ad. 

XXXI, Let us now see how he has disposed of JJ^J'ihSj" 
his three qualifications among his three sorts ( ' 
forms of Government. Upon Monarchy, we shall S 
find, he has bestowed the perfection of power; on 
Aristocracy, of wisdom ; on Democracy, of good- 
ness : each. of these forms having just enough, we 
may suppose, of the two remaining qualifications 
besides its own peculiar one, to make up the neceS' 
sary complement of " qualities requisite for su- 
" premacy." Kings are, (nay teere before they were 
Kings, since it was this qualification determined 
their subjects to make them. Kings*) as strong as 
so many Hercules's ; but then, as to their wisdom, 
or their goodness, there is not much to say. The 
members of an Aristocracy are so many Solomons : 
but then they are not sucli sturdy folks as your 
Kings; nor, if the truth is to be spoken, have they, 
* 1 Comm. p. 48. 
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CHAP. IL muck more honesty than their neighbours. Aa to 
the members of a Democracy, they are the best sort 
of people in the world ; but then they are bnt a 
puny sort of gentry, as to strength, put them all 
together; and apt to be a little defective in point of 
underBtandJDg. 

ThiHn. XXXIl, " In a democracy," saya be, " where the 

"right of making laws resides in the people at 
" large, public virtue or goodness of intention, is 
" more likely to be found, tJisn either of the other 
" qualities of government. Papular assemblies are 
" frequently foolish in their contrivance, and weak 
" in their execution ; but generally mean to do the 
" thing that is right and just, and have always a 
" d^ree of patriotism or public spirit. In arjs- 
" tocracies there is more wisdom to be found than 
" in the other frames of Government; being com- 
" posed, or intended to be composed, of the most 
" experienced citizeos; bnt there is less honefity 
" than in a republic, and less strength than in a 
" monarchy. A monarchy is indeed the most 
" powerful of any, all the sinews of government 
" being knit together and united in the band of the 
" prince ; but then there is imminent danger of his 
" employing that strength to improvident oi op- 
" pressive purposes." 

--*aii ib4 XXXIII. " Thus these three species of govern- 
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" ment have all ef them their seveial perfections CHAP. n. 

" nod impierfectious. Democracies are uBuaJly the ""^V*^ 

" beet calculated to direct the end of a law ; sris'- 

" tocraciea to invent the means by which that end 

" shall be obtained ; and monarchies to cariy those 

" nekns into execution. And the ajttieats, as waa 

" observed, had in general no idea of any other 

" permanent form of government but these three; 

" for though Cicero declares himself of opinion, 

" e$tt opttm^ conttitutam rempublKam, qua ex tHhu 

" gejuribiu iUii, regali, opUmo, et pofmlari tit modic^ 

" con/Wa ; yet Tacitua treats this notion of a mixed 

" goremment, formed out of them all, and par- 

" taking of the odvantagea of each, as a visionary 

" whim; and one, that if effected, could never be. 

*' lasting or secure." 

XXXIV. In the midst of this fine-spun ratiocina- DemoenicT, 
tion, an accident has happened, of which our Author Q^^^'a, 
seems not to be aware. One of his acddenit, as a'"''' 
logician would say, has lost its tuhject .- one of the 
qual^cations he has been telling us of, is, somehow 
or other, become vacant: the form of Government 
he designed it for, having unluckily slipped through 
his fingers in the handling. I mean Democracy; 
which he, and, according to him, the Antients, 
make out to be the goveriunent of oil. Now " all " 
is a great many; so many that, I much donbt, it 
will be rather a difficult matter to God Uiese high 
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CHAP. n. and mighty personages power enoag;b, so much as 
to make a decent fi^re with. The members of this 
redoubtable Commonwealth will be still worse off, 
I doubt, in point of subjects, than TrincuU) in the 
play, or than the potentates, whom some late 
navigators found lording it, with might and miun, 
" rfOTtf^ pi^f" over a Spanish settlement : there 
were three members of the Government ; and they 
had one subject among them all* [e]. Let him 
examine it a little, and it will turn out, I take it, to 
he precisely that sort of Goverament, and no other, 
which' one can conceive to obtain, where there is no 
Government at all. Oui Author, we may remem- 
ber, had shrewd doubts about the existence of a 
Itate of mtttTe \ ; grant him his Democracy, and it 
exists in his Democracy [/]. 

* See BiiriiwoBTB'g Vayagtt. 

\t\ The ooDdition of tbeseiiuB^nar; sovereigns putiaoe in mind 
of the Morj oT, I Ibrpet what King's Fool, llie Fool had >tDok 
lumaelf up one daj, mlh great graTity, in the King's tbrone j with 
a stkk, bj wa; of a sceptre, in one band, and a hall in ihe other : 
being asked what be was diiiig? he answered, " ragidng.'' Much' 
the same sort of reign, I take it, would be that of tho members Of 
our AuChor'i Democracy. 

t V. snpra, ch. I. par. VL 

Q/] What la duions a, that the same penons who tell yon 
(haling read u moch) that Democracy it a form of Govenmient 
under which the supreme power is vested in all the memheri of a 
stkte, will also tell you (haiiog aUo read as much) that the Atlie- 
nian Common-wealth was a Democracy, Now Ihe truth is, thai ui 
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XXXV. The qualification of ^oodneu, I tbinlc it CHAP. n. 
was, that belonged to the Government of all, while .,^^^ 
there was such a Government. This having taken f^^J^l 
its flight, as we have seen, to the region of non- 
entities, the qualification that was designed for it 
remains upon his hands : he is at liberty, therefore, 
to m^e a compliment of it to Aristocracy or to 
Monarchy, which best suits him. Perhaps it were 
as well to give it to Monarchy; the title of that 
form of government to its own peculiar qualification, 
power, being, as w^ hare seen, rather an equivocal 
one: or else, which,. perhaps, is as good a way of 
settUug matters ai any. he may set them to cast 
loU. 

the Athenian Comnunvwealth, upon the moit zDoderate campotk- 
lioD, it is not one tenth part of the inhabitants of tiitr Alheoiwi 
Mate that erer at a time partook of the supreme power : tiomeu, 
cfaiMreu, and ilaTea, l)dng talien into the accouul ', Civil Lair- 
jen, indeed, will tell you, wilh a grare ftce, (hat a slaie is lutMJy; 
as ConunoD Lawir*" oUlilhat a bastard is the ion of luinftf. Ba^ 
to an unprejudiced eye, the condlllc/n of a stale is the coiidiiioa <rf' 
all the individuals, without dlitinctiun, (hst compose it. 
* See. among Mr. Hume's Eaogt, that on (A< ycpyjautatu rf 
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CHAP. in. '■ With a »et of da^, sudii bs we hate aean in 

^*"V"^ tbe last chapter, we may judge whethei our Authw 

ffi^^iiiuh'' *""* meet with any difficulty in proving the Britirii 

cmiitiwoon. Constitution to be the best of all possible gow«B- 

ments, or indeed any thing else that he has a mind. 

In his paragraph on 'this Eubject there are Mveral 

things that lay claim to our attention. But it is 

neceaaaiy we should hare it under our eye. 

The urm- II. " But bapnilY foi US in this island the British 

" Constitution has long remained, and I trust will 
" long continue, a standing exception to the truth 
" of this obseiration. For, as with us the executive 
- " power of the laws is lodged in a single pterson, 
" they have all the advantageg of stieng^ and dig- 
*' patch that are to be found in the most absolute 
" monarchy ; and, as the le^slatnre of the kingdom 
" is entrusted to three distinct powers entirely in- 
" dependent of each other ; first, the King ; se- 
" cond, the Lords Spiritual and Temporal, which 
" is an aristocratical assembly of persons selected 
" for their piety, their birth, their wisdom, their 
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" valour or their property ; and third, the House CHAP. UI. 

' of Commons, freely chosen by the people from ""'* 

" &moag themselves, which makes it a kind of de- 

" mocracy ; as this aggregate body, actuated by 

" different springs, and attentive to different inte- 

" rests, composes the British Parliament, and has 

" the supreme disposd of every thing; there can no 

" inconvenience be attempted by either of the three 

" branches, but will be withstood by one of the 

" f>ther two ; each branch being armed with a 

" negative pKiwer sufficient to repel any innovation 

" which it shajl think inexpedient or dangerous." 

IlK " Here then is lodged the sovereignty ofthe-^iiat 
" British Constitution; aod lodged as beneficially <»■ 
" as is possible for society. For in no other shape 
•' could we be so certain of finding the three great 
" qualities of Government so well and so happily 
'' Buitedi If the supreme power were lodged in 
" any one of the three branches separately, we must 
*' be exposed to die inconveniencies of either abso- 
" Ittte monarchy, aristocracy, or democracy; and 
" BO want two of the principal ingredients of good 
" polity, either virtoe, wisdom, or power. If it were 
" lodged in any two of the branches ; for instance, 
" in the King and House of Lords, our laws might 
," be providentally made and well executed, but they 
" might not always have the good of the people, in 
" view: if lodged in the King and Commons, we 
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CHAP. III. " should want that circumspectiou and mediatory 
■"^■^^ "caution, which tlie wisdom of the Peers ia to 
" afford: if the Eupreme rights of legislature were 
" lodged in the two Houses only, and the King had 
" no negative upon their proceedingst they might 
" be tempted to encroach upon the royal ]»eroga- 
" iive, or perhaps to abolish the kingly ofSce, and 
" thereby weaken (if not totally destroy) the strength 
" of the executive power. But the constitutional 
" government of this island is so admirably temper- 
" ed and compounded, that nothing can endanger 
" or hurt it, but destroying the equilibrium of power 
" between one branch of the legislature and the rest. 
" For ifever it should happen that the independence 
" of any one of the three aliould be lost, or that it 
" should become subservient to the views of either 
" of tlie other two, there would soon be an end 
" of our constitution. The legislature would be 
" changed from that which was originally set up by 
" the general consent and fundamental act of the 
" society; and such a change, however affected, is, 
" according to Mr. Locke (who perhaps carries' his 
" theory too far) at once an entire dissolution of the 
" bands of Government, and the people would be 
" reduced to a state of anai-chy, with liberty to conr 
" stitute to themselves a new legislative power." ' 

Eiemttvf IV. In considering the first of these two para- 

ueuiionui .graphs, in the first place, a phenomenon we shoiild 
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little expect to see frqm any thing that goes before, CHAP. III. 
is a certfun exemtive power, that now, for the first i^^^^^^^. 
time, bolts out upon us without warning or intro- SSmj)"'"' 
duction. 

The power, the only power out Author has been 
speaking of all along till now, is the legUlative. 
'Tia to this, and this alone, that he has given the 
name of " sovereign power" Tis this power, the 
different distributions of which he makes the cha- 
racteristics of his three difierent forms of govern- 
ment. Tis with these different distributions, dis- 
tributions made of the legislative power, that, 
according to his account, are connected the several 
qualifications laid down by him, as " requisites for 
" supremacy:" qualifications in the possession of 
which consist all the advantages which can belong 
to any form of Government. Coming now then 
to the British Constitution, it is in the superior 
degree in which these qiialifications of the legisla- 
tive body are possessed by it, that its peculiar ex- 
cellence is to consist, [t is by possessing the quali- 
fication of strength, that it possesses the advantage 
of a monarchy. But how is it then that, by his ac- 
count, it possesses the qualification of strength? By 
any disposition made of the legislative power ? By 
the legislative power's being lodged in the hands of 
a single person, as in the case of a monarchy? No; 
but to a disposition made of a new power, which 
comes in, as it were, in a parenthesis, a new power 
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CHAP.IIL which we now hear of for the firat time, a power 
^^'^'"^^ which has not, by any descriptioa given of it, been 
extingnished from the legislative, aa executive. 

?™'^iS " ^' ^^'** *'**•' i^ ^' same executive power ? I 
M^iraitb-*' ^°^^ <*"' Author would not find it a very easy 
Hnj^iegii- mjtjg,. tQ inform us. " Why not?" says an ob- 
jector — " is it not that power which in this country 
" the King has in addition to bis share in the legis- 
" lative." Be it so : the difficulty for a moment is 
ataved off. But that it is far enough from being 
solved, a few questions will soon shew u$. lUs 
power, is it that only whidi the King really hat, or 
is it all that he is said to have ? Is it that only 
which he really has, and which he exercises, or is it 
that also, which although he be aeid to have it, he 
nether does exerdse, nor may exercise ? Does jt 
ia^de judidary power or not? If it does, does it 
include the power of making as well particular de- 
cisions and orders, as general, permanent, ^WMtone- 
mu Tegulatjcms of procedure, ttidi ns are some of 
those we see made by judges ? Doth it include 
supreme military power, and that as well in ordi- ' 
nary as in a time of martial law? Doth it include 
the supreme ^cal power [a]; and, in general, tliat 
power which, extending as well over the public 

[a] Bj Jite^ poser I mmi tbat which m tbU comtrj is u- 
crdaed b; wbit is called the Botii of 'Iramirj. 
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money as over every other article of public property, CHAP. IIL 
may be styled the dtipefuadmal [6]. Dotli it include 
tlie power of grantiit^ patents tm inventions, and 
. ch&rters of Jncorpoiatioti I Doth it include the 
rigbt of making bye-lavs in corporatjons ? And is 
t})« right of making bye-laws in corporations the 
auperior right to that of conferring the power to 
mak^ diem, or is it that there is en executive 
power that is superior to a legislative 7 This exe- 
cutive again, doth it include the rigbt of substitut- 
ing &e laws of war to die laws of peace ; and, vice 
vend, the laws of peace to the lawa of war ? Doth 
it include the right of restraining the trade of sub- 
jects by treaties with foreign powers ? Doth it in- 
clude the right of delivering over, by virtue of the 

. [fr] By dJipenniMrtai poner I mean oi well that wbicb n tx- 
erciBed b; the'Board o( Treaiarj, ai tlioK olhera wh[ch are ci- 
ecnKd In Ihe aev«re) ofiuxb stjled nHlh o) tbe War Office, Ad- 
imrally Boird, Nafj Board, Board of Ordnance, and Board of 
Worliii eiceptUig from the buuuoi of all Chneoffires, tbe pgwer 
of apprantiiig peraons to fill olber mbDidiDate officer ; a power 
whicb seems lo be of a distinct nature from that of niaking di>- 
poBilkm of an^ article of public property. 

Fower, political power, is tdthcr orer pemnu or dtct tlingi. 
The jwwera, then, that ha*a been aMBtiraicd aboie, in aa far aa 
they ooncem tkit^ are poirers over 'Midi lU^i aa are tlu pro- 
per^ erf tha pnbUc : puwen Rhich differ in thii from tboae wtucb 
CDiutkate priTBle ownenbip, in that (he fbduer are, in tbe main, 
not bmeficiai (that ia, to the posaexora tbenueNei) and indiicrimi- 
nate ; bot fidaciaiy, and Smked in their eiereise lo inch octi aa 
ore cMidncue to Ibe'ipcdiilpiiipoKiof pufrftctienefitindieciiBty. 
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CHAP. HL like treaUes, lai^ bodies of subjects to foreign 
"■^■v^*^ laws? — He that would understand what power is 
executive and not legislative, and what legislatjve 
and not executive, he that would mark ont and de- 
lineate the different species of constitntional powers, 
he that would describe either what u, or what ought 
to be the coasutution of a countiy, and particularly 
of this country, let him think oftheie things. 

lodependenc* VI, In the next place we are told in a parenthesis 
ihlllSH '" (•' being a matter so plain as to be taken for grant- 
tbe'o'oRi^ ed) that " each of these branches af the Legislature 
" is tndepaident," — yes, " entirely independent," of 
the two others. — Is this then really the case ? Those 
who consider the influence which the King and so 
many of the Lords have in the election of members 
of the House of Commons ; the power which the 
King has, at a minute's warning, of putting an end 
to tbe existence of any House of Commons ; those 
who consider the influence which the King. has over 
both Houses, by offices of dignity and profit given 
and taken away ^ain at pleasure; those who con- 
sider that the King, on the other hand, depends for 
his daily bread on both Houses, but more particu- 
larly on the House of Commons ; not to mention a 
variety of other circumstances that might be noticed 
in the same view, wilt judge what degree of pre- 
cision there was in our Author's meaning, when he 
BO roundly asserted the affirmative. 
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VII. One parentheGis more: for this sentence CHAP. UI.' 
teems with parenthesis within parenthesis. To this jj^J^TjJ^ 
we are indebted for a very interesting piece of in- ^JJIi^"^' 
telligence : nothing less than a full and true account luttoa.^ 
of the personal merits of the members of the House 
of Lords for the time being. This he is enabled to 
do, by means of a contrivance of his own, no less 
simple than it is ingenious : to wit, that of looliing 
at their titles. It is by looking at men's titles that 
he perceives, not merely that they ought to possess 
certain merits, not that there is reason to teish they 
may possess them, but that they do actually possess 
them, and that it is by possessing those merits that 
they come to possess these titles. Seeing that some 
are bishops, he knows that they are pious : seeing 
that some are peer's, he knows that they are wise, 
rich, valiant [c]- 

[c] " Tbe Lbrda ipiritual uid tempon), [p. 50.] which," sa^a 
our Aolbor, "u an arisIncntlCB] usemblj of penoni selected lor 
" tbeir piety, their biitb, their wisdom, Iheir tbIout, or th^ pro- 
" pettj" — I have diioibuted, I Ihiofc, these eadowmenti, u our 
Ainbor could not bnl intend tbej ahould be distributed. Birlh, 
to such of the memtiers of that Buemblj u hsn tbdrseatin it by 
deteeni : and, as to Ih-ne wfao may chance from time to time to ait 
there bj cnation, wrsdom, lalonr, (utd prijperly in common aioang 
the temporal peera ; and [oety, aingly bat entirely, among lay 
Lord) tbe Biihopi. As to the other three cndowmmta, if there 
were any of them to wbicli liieae right reverend peraona could lay 
any decent daim, it would be vibdom : bat aince worMty wisdom 
la what it vonld be an ill compliment lo attribute to tlirra, aiid 
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CHAP.IU. VIU. The more we consider the application he 

'^^1^^^*' makcB of the common-place notions concerning the 

3imJu«%«- '^'^^ forms of Government to our own, the moie 

TtGorta^ we shsll See the wide difference there is between 

^iabicio*'' reading and reflecting. Our own he finds to be a 

eombinntioii of these three. It has a Monarchical 

braiicb, an Aristocratical, and a Democraticai, The 

(be witdom which is from above U foiii; inclDded under pleiy, I 
coDclnde that, when lecnied in the eictusive poaiesuon of tlib 
grand ^rtoe, the; have all that waa intended tbeni, There U a ic- 
isarkabte period iaonr UitMj, atwhieh,mea«uiiigby oujAathot^ 
•cale, tbew three lirtun .aeem to hare beeii at the bwlbg pcnot. It 
wsi in Queen Ann'i reign, uot long aftmbetime of tbe huil frost. 
I mean in the year 1711. In that aotpidoui year, these three 
ttrtoea luoed Ibrtli, it aeems, «ith such eiaberance, hi Iu fnnoth 
metit enough lo Mp^ no fewer tban a doien reapetfible pcraxu, 
itba,apantbeMrengihafit,irere all madeBanxuinadjifi Va- 
happily indeed, ao little read wai b right reTerend and cottmponry 
hiitoriaii', in our Author's method of " diiceriilug of spiriti," ai to 
bncy, it vu neither more nor leM than the necenBtj of nulling a 
majoril; that muoduced so large a body of new membera thua 
■oddeiily into Ibe house. But I leare it to those who htb read in 
the luilDcy of that time, to Judge of the gnnuKi there can be for n 
roaumlic an imejinatioii. Aa to piety, the peculiar endowment of 
the mitre, the atock there ia of that lirtoe, aboald, to judge bj the 
liLe atandard, be, at all timet, ptotj nach upon a level . at aU 
times, wilbout quealiou, at a muiunuM. Tbi* is what we can maka 
tbe less doubt of, amce, with re^rd to eccleuaitiCB] matters, in 
general, our Aotbca', ai in another place he assures us hai had tbe 
hapfunessto find, that "every thing is aa it ahoold bet." 

■ See Bishop Burnet's flisKnj of hla own llmea. V(d. t. 

t Vol. 4. Chap. IV. p. 49. 
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Aristocratical is the House of Lords ; the Demo- CHAP. TU. 
cratical is the House of Commona. Much had our -^^v^ 
Author le&d, at school, doubtless, and at college, 
of the wisdom and gravity of the Spartan senate: 
something, probablf, in Monlesquieu, and else- 
where, about Uie TenetJau. He had read of the 
tarbulence and extravagance of the Athenian mob. 
Fall of these ideas, the House of Lords were to be 
our Spartans or Venetians'; the House of Con- - 
mons, our Athenians. With respect then to the 
pomt of wisdom, (for that of honesty w* will pass 
by) the consequence is obrious. Tfee House of 
Commons, however excellent in pmnt of honesty, is 
an assembly of less wisdom ibtb that of the House 
of Lords. This is what ovf Author makes no scru- 
ple of assuring us. A Cuke's son gets a seat in 
the House of Comnons. There needs no more to 
ibake him the vary model of an Athenian cobbler. 

IX. Let us find out if we can, whence this ao-wbdom.irtiT 
tion of tbe want of wisdom in the members of a De- •"•«»* in 
mocrtcy, and of the abundance of it in those of au Jfijl!?^ 
Aristocracy, could have had its rise. We shall 
&en see with what degree of propriety such a no- 
tion can be transferred to our Houses of Lords and 
Commons. 

In the members of a Democracy in particular, 
there is Ukely to be a want of wisdran — Why? Tba 
greater part being poor, are, when they begin to 
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CHAP, lit take upon them the mana^ment of affairs, onedu- 
-^'"'^^ cated: beinj uneducated, they are illiterate : being 
illiterate, they are l^oiant. Ignorant, therefore, 
and tinwite, if that be what is meant by ignorant, 
they begin. Depending for their daily bread on the 
profits of some petty traffic, or the labour of some 
manual occupation, they are nailed to the work- 
board, or the counter. In the business of Govern- 
ment, it is only by fits and starts that they have 
leisure so much as to act .- they have no leisure to 
refiect. Ignorant therefore they continue, — But in 
what degree is this the case with the members of 
our House of Commona ? 

—udprMAK X. On the other hand, the members of an Aris- 

In aunt arm 

Ariiisciur- tocracy, being few, are rich: 'either tbey are mem- 
bers of the Aristocracy,' because they are rich ; or 
they are rich, because they are members of the 
Aristocracy. Being rich, they ore educated : being 
educated, they' are learned: being learned, they 
are knowing. They are at leisure to reflecl, as well 
as act. They may therefore naturally be expected 
to become more knowing, that is more wise, as 
they persevere. In what degree is this the case 
with the members of the House of Lords more than 
with those of the House of Commons ? The fact is, 
as every body sees, that either the members of the 
House of Commons are as much at leisure as those 
of tlie House of Lords ; or, if occupied in such a 



b> Google 



' BRITISH CONSTITUTION. 

way as tends to give them a more than ordinary CHAP, 
insight into some particular department of Govern- 
ment. In whom shall we expect -to find so much 
knowledge of Law as in a piofessed Lawyer? of 
Trade, as in a Merchant ? 

XL But hold— Our Author, when he attributes ,^,^|i^'^- 
to the members of an Aristocracy more wisdom*""™' 
than to those of a Democracy, has a reason of his 
own. Let us endeavour to understand it, and then 
apply it,' as we have applied the others. In Aris- 
tociatical bodies, we are to understand there is 
more experience; at least it is intended by some 
body or other there ihoald be: which, it seems, 
answers the same purpose as if there wot. "Id 
" Aristocracies," says our Author, there is more 
" wisdom to be found, than in the other frames of 
*' Government ; being composed," contiBues he, 
" or intended to be composed, of the most experi- 
" enced citliensV On thie groiind then it is, 
that we are to take for granted, that the members 
of the House of Lords have more wisdom among- 
them, than those of the House of Commons. It is 
this article of experience that, being a quaUfication 
possessed by tbe.members of an Aristocratical body, 
as such, in a superior degree to that in which it 
can be possessed by a democratical body, is to 

•P. 50. 
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CHAP. HL afford ns a particnlar ground foT attributing a 

^'**"*^ greater share of wisdom to the members of the 

upper houtCi thaa to those of the lower. 

Superiority »( XII. How it is that a member of an aiiitocracy, ' 
J?!^f m- " such, is, of all things, to have attained more es- 
^!S^a.'^ perieHce than the member of a democracy, onr Au- 
thor has not told us ; nor what k is this experiencfl 
is to consist of. Is it experience of things prqga- 
ratory to, but different from, the business of go- 
verning? This should rather go by the name of 
knowledge. Is it experience of the busiaess itself 
ofgovemiog? Let us see. For the member of tbo 
one body, as of the other, there mnst be a time 
when he first enters upon tiiis business. They both 
enter upon it, suppose on the same day. Now then 
is it on that same day that one is more experienced 
in it diaa the other ? or is it on that day ten yeara * 

— how&F XIII. Those indeed who recollect what we ob- 

MlribnUblt ... 

tn •riiiooiB- served but now , may answer without hesitation,— 
">'• on that day ten years. "Hie reason was there 

given. It is neither more nor lees, thaa that want 
of leisure whii^ the bulk of the numerous members 
of a Democracy must necessarily labour under, 
more than those of an Aristocracy. But of diit. 
what intimation is there to be collected, from any 
thing that has been suggested by our Author ? 
• V. aupra, par. 9. 
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XIV. So mnch with respect to Aristocracies in CHAP. UI. 
general. It happens also by accident, that that .JjJI^al^ 
particular braacb of our otca government to which {."niiia^ 
be has given the name of the Ariatocratical, — the *""'"■ 
House of LordK, — baa actaallj greater opportuni- 
ties of acquiring the qualitication of experience, 
than that other branch, the House of Commons, to 
which he has given the name of the democratical. 
But to what is this owing ? not to any thing; in the 
chatacteristic natures of those two bodies, not to 
the one's being Arislocratical, and the other De- 
mocratical; but to a circumstance, entirely foreign 
and accidental, which we shall see presently. . Bat 
let us observe bis reasoning. The House of Lords, 
he says, is an assembly that behoves to have more . 
wisdom in it, than the House of Commons. This 
is the proposition. Now for the proof. The first 
is ut Aristocradcal assembly ; the second a Demo- 
cratical. An Aristoccatical assembly has more ez- 
perieace than a Democratical ; and on that ac- 
count more wisdom.' Iherefore the House of 
Lords, as was to be proved, has more wisdom than 
the House of Commons. Now, what the whole of 
the ugument rests upon, we may observe, is this 
Uxt, that an Aristociatical assembly, as such, has 
more experience than a Democratical one; but 
this, with Aristocratical asaemblies in general, we 
see, is not, for any reason that our Author has 
given us, the case. At the same time with respect 



by Google 



84 A FKAOHEHT ON GOVERNMENT. 

CHAP, III. to our House of Lords in particular, in comparison 
^^"'""^ with the House of Commons, it does happen to be 
the case, owing to this simple circumstance: the 
members of the House of Lords, when once they 
begin to sit, sit on for life : those of the House of 
Commons only from seven years to seven years, or 
it may happen, less. 

WhMtatobe XV, In speaking, however, in this place, of ex- 
Sj^'^.j^.perience, 1 would rather be understood to mean 
opportunity of acquiring experience, than experi- 
ence itself. For actual experience depends upon 
other concurrent causes. 

SwISimce" ^^I- ^^ '*' however, fi-om superiority of expert- 
cBucDfv'ii- ence alone, that our Author derives superiority of 
wisdom. He has, indeed, the proverb in his fa- 
vour ; " Experience," it has been said of old, " is 
"the Mother of Wisdom:" be it so; — but then 
Interest is the Father. There is even an Interest 
that is the Father of Experience. Among the 
members of the House of Commons, though none 
so poor as to be illiterate, - are many whose for- 
tunes, according to the common phrase, are yet to 
make. The fortunes of those of the House of Lords 
(I speak in general) are made already. The mem- 
bers of the House of Commons may hope to.be 
members of the House of Lords. .The members of 
the House of Lords have no higber-House of Lords 
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to rise to. Is it natural for. those to be most active CHAP. IlL 
who have the least, or those who have the mott in- '•^^.'^^ 
terest to be so? Are the experienced those who are 
the least, or .those who are the most active? Does 
experience come to men when asleep, or when 
awake ? Is it the members of the House of Lords 
that. are the most active, or of the House of Com- 
mons? To speak plain, is it in the House of Lords 
that there is most busioeas done, or ia the House 
of Commons ? Was it after ihejish was caught that 
the successor of St. Fetei used the net, or was it 
before [t] P In a word, is there most wisdom ordi- 
narily where there is least, or.wbere there is most to 
gain by being wise [ft] ? 

[i] Erery bod; has bwd the ilor; of bim who, from a £>hei- 
nun, «ai made Archbiabop, and Iben Pope. While Archbishop, 
it vaa bia cniitom every day, afl«r diaoer, to have a fishing net 
spread upon hii table, bj my of a iDenMiito, u be used to say, of 
the meannea of his original. This fitrdcat uteDtadoa of bunuhty 
vai what, in those dBys> coolribuled not a little to the encrcase of 
hi* repulBlioD. Soon after his eisltatioD to St. Peter^ chair, 
one of his intimates was taking do&» to hioi, one day, nhen din- 
ner wan orer, of the table's not b^ng decked as nsnsl. " Peace," 
answered the Holy Father, " when the fish is caoght, there b no 
" occanon for tbe oet." , 

[jt] In the House of Commons itself, ia it by the opalent and in- 
dependent Cotunry gentlemen thai the cbiefboaineisof the Hooie 
is IransBcled, or by aspiring, and perhaps needy Courtiers ? The 
man «ha wonld peneiere in the tral of OoTemiiient, witlioat any 
other reward than the faroar of the people, ii certuol; the man 
lor the people. to.makB chcsce of. But such men are at beat but 
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Chap. III. XVII. A word or two more with respect to the 
Mriiii'"^ characteriBtic qualifications, as our Author Btates 
ttepesniSi them, of the higher assembly of our le^Iatnre. 
{be^^L^ £xperience is, in virtue of their bdng an aristocrati- 
cal assembly, to afford them wisdom : thus far we 
were arrived before. But he now puihes the de- 
duction a step farther,-~Wisdom ia to afford them 
" oircnmspeclJDD and mediatory caution:" quaUfi- 
ca^ous which it seems as if we should see nothing 
of, were it not for them. Let us now put a case. 
The bu sine Bi, in deed, that originates in the House 
of Lords is, as things stand, so little, that our Au- 
thor se^na to foi^t that there is any. However, 
some there is. A bill then originates with the 
Lords, and is sent down to the Commons, — As to 
" circumspection" I say nothing ; that, let us hope, 
is not wanting to either House. But whose pro- 
vince is " mediatory caution," now? 

TttiMnu- XVIII. Thus much concerning these two bran- 

bnudigroiir chea of our legislature, so long as they continue 

SSSiprinS" what, according to our Author's principles, they 

6'SJ'ni^'i'" 2^8 "* present : the House of Lords the Aristocrati- 

tomaai. "cal branch: the House of Commons the Demo- 

cratical. A little while and we shall see them so; 

but again a little while, perhaps, and we shall not 

see them so. For by what characteristic does our 

nu«. WeM it nut ibr iboMcbildrenof Conupdoo webaTe b«en 

(peaking of, the buBiieH of tbe itate, I doabt, vonld ttagDote. 
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Author distinguiab an Aristocratical legislative body cHAP.ni. 
from a Democratical one? By that of number.- by '■'^^>i' 
the number of the persona that compose them : by 
that, and that alone : foi no oUier has he given. 
Now, therefore, to judge by that, the House of 
Lords, at present, indeed, u the Aristocratical 
branch : the House of Commons in comparison at 
least with the other, the Democratical. Thus far is 
well. But should the list of nobility swell at the 
rate we have sometimes seen it, there is an assign- 
able period, and that, perhaps, at no very enormous 
distance, at which the assembly of the Lords will 
be more numerouA than that of the Commons. 
Which will then be the Aristocratical branch of our 
Legislature? Upon our Author's principles, the 
House of Commons. Which the Democratical? 
The House of I^rds. 

XIX. The final cause we are to observe, and Aii^pcrftc- 
fittiahiag exploit, the " fwrtut et sabbatum," as Lord fuJ^o*^'"' 
Bacon might perhaps have ctdled it [q, of thiB^.^^''" 
sublime and edifying dissertation, is this demon- ' " 
stration, he has been giving us, of the perfection of 
the British Form of Government. This demonstra- 
tion (for by no less a title ought it to be called) is 
founded, we may have observed, altogether upon 

[1] It ii wbat be nji of Ilicokig; with reipect to the Sciencci. 
—V. ADgm. Sdent. L. TUI. e. III. p. 9T. 
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CHAPJii. the properties of number* .- properties, newly dis- 
'^^^'^^ covered indeed, and of an extraordinary complec- 
tion, moral properties; but properties, however, so 
it seems, of numbers *. "Tis in the nature then of 
numbers we shall find these characteristic proper- 
ties of the three Forms of Government, if any where. 
Now the properties of numbers are universally 
allowed- to be the proper subject of that mode of 
demonstration which is called mathematkaL The 
proof our Author has givm has therefore already in 
it the essence at sadh a demonstration. To becom- 
plete at all points, it wants nothing but ihejbm. 
Tha deficiency is no- other tiian what an under-rate 
workman mi^t easily supply. A mere technical 
operation does the business, l^at humble task it 
shall be my endeavour to perform. The substantial 
honour I ascribe wholly to oar Author, to whom 
only it is most due. 

TbadHDnn. . XX. Pbopositios. Theorem.— The British Go- 
^«inria vemment is all-perfect. 



nlHOHBI 

By definition, 1 The British Govemmoit ^- 
Monarchy + Aristocracy + 
Democracy. 

Again, by defi- 2 Monarchy = the Govenuneot 
nitioD, . of 1. 
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Now then, by 
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assamption, 




Also,. 
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Rejecting-wis- 


10 


dom— honesty 




in Mi. [7] 






11 


— Strength — 




honesty in [8] 




Also rejecting 


12 


— ■ slfength — 




■wisdom in [9] 





Democracy = the Ctoreniment CHAP. HI. 

Aristocracy = the Goreinment 5S!S op i" 

of some number between 1 

and uU, 
Aa^ IflOOflOO. 
The nnmber of governorjB in 

an Aristocracy = 1,000. 
1 has + strength —wisdom — 

honesty. 
1,000 has + wisdom —stieDgth . 

—honesty. 
1,000,000 has + honesty — 

sU^ngth — wisdom. 
I has + strength. 



,000 has -f wisdom. 



1,000,000 has + honesty. 



[«] Which is done witbgutsn; 9(7t of ccrennHi;, tbe qoantities 
marked in this step with the negstiie sign, being u » manjjliiqits, 
flunfmum, just as happens to be 
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CHAP.m. Pntti^ togfr- 


IS 


1 + 1,000, + 1,000,000 has 


TkalMMD- 


ifier tlie ex- 




atrength -I- wisdom -|- ho- 




prMiumiCro], 
[U].««l[l«], 




nesty. 




But by the de- 


14 


The British 'Ooremment -> I 




finitions [1], 




+ 1,000 + 1,000,000. 




[«]. [31. [*], 








and tiie sup- 








pMittoni [63, 








[«], 
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[IS] 




+ strength + wisdom + 
booesty. 




Changing tbe 


16 


The British Government is 




expiessioA, 




aU-powerful -1- all-wise + 
all-honest. 




But by defini- 


17 


All-powerful + al^mse + all- 




tion 




hooest :M aU-perf«ct, 




Therefore, by 


18 


The British Govemmefit is aU- 




[16], and [17] 




perfect. q. k. d. 



'a* ScHOLiuu. After the aame;maaner itmay 
be proved to be all-weak, aU-fooluh, and aU- 
Itmmth. 



r XXI. Thns much for the British Constitution ; 
and for the grounds of that pre-eminence whieh it 
boaste, I trust, indeed, not without reason, above 
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all others tbat are knovn ; Such U the idea our CHAF.IO. 
Author gives oe of thoae grounds. — " You are not ^^"^^^^ 
" Etatisfied -with it then," aayi some one. — ^Not per- fteCkijM*- 
fectly. — " What is then your own T'—la truth this 
b more thm I have yet quite settled. I may have 
settled it with myself, and not think it worth the 
girii^ : but if ever I do diink it worth the ^vlng, 
it will hardly be in the form of a comment on a di- 
gression stuffed into the belty of a definition. At 
any rate it is not likely to be much wished for, by 
those, who hare read what has been given us on 
this subject by an ingenious foreigner ; since it is to 
a foreigner we were destined to owe the best idea 
' that has yet been given of a subject so much our 
' own. Our Author ha:^copied : but Mr. de L'olhe 
has thought. 

The topic which onr. Author has thus brought 
upon the carpet (let any one judge with what 
necessity) is in respect to some parts of it that we 
have seeo, rather of an invidious nature. Since,- 
however, it has been brought upon the carpet, I 
have treated it with that plainness with which an 
Englishman of all others is bound to treat it, be- 
cause an Englishman may thus treat it and be safe. 
I have said what the subject seemed to demand, 
. without any fear indeed, but without any wish, to 
give offence : resolving not to permit myself to 
consider how this or that man might chance to take 
it. I have spoken without sycophandcal respects 
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CHAF. UJ. indeed, yet I h<q>e not without decency : ceruunly 
*'*"v'^^ without any party spleen. I chote rather to leave 

iheuiufier. jt tq oui Author to compliment men in the lump : 
aiid. to. stand. a(;hast,witb adtuiration at the virtues 
of men unknown'. Our Author will do as shall seem 
meet to him. .For.my part, if ever I stand forth and 
sing the song.of eulo^ to great men, it shall be not 
becftuse they occupy their BtaUou, but because they 
dejertjc.it. 

• V. tapn, p«r. T. 
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BtOHT OP THE SUPREME POWER TO MAKE 
LAWS. 

I. We now come to the third topic touched upon CHAP.IV. 
in the digression : namely, the right, as our Author ^^*v^ 
phmses it, which the Supreme Power has of makmgi'^nn^phiB 
laws. And th'u topic occupies one pretty longAoftmV™' 
paragraph. The title here given to it is the same 
which in the next succeeding paragraph he has 
found for it himself. This is fortunate : for, to have 
been obliged to find a title for it myself, is what 
would have been to the last degree distressing. To 
intitle a discourse, ia to represent the drift of it. 
But, to represent the drift of this, is a task which, 
80 long at least as 1 confine my consideration to 
the paragraph itself, bids defiance to my utmost 



two that we have already seen starting up in distant 
parts of this digression, that I am indebted for such 
conjectures as I have been able to make up. 

These conjectures, however, I ' could not have 
ventured so far to rely on, as on the atrengtb of 
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CHAP. IV. them to have furnished the para^ph with a title of 
' own framing. The danger of nuEcepreBentatioQ 
was too great ; a kind of danger which a man can- 
Dot bnt lie imminently exposed to, who ventures to 
pat a precise meaning upon a discourse which in 
itself has none. That I may just mention, tioweTer, 
in this place, the result of them; what he is really 
'aiming at, I take it, is, to inculcate a persuasion 
"diat in every state there must Bub«st, in some hands 
OT other, a power that is abiolnte. 1 mention it thus 
prematurely, that the reader may have some clue to 
guide him in hie progress through the paragraph ; 
which is now time I should recite. 

in. " Having," ssiys our Author, " thus cursorily 
"considered the three usual species of government, 
" and our own singular ccmstitution, selected and 
" compounded from them all, I proceed to observe, 
" that, as the power of making laws constitutes the 
, " supreme authority, so wherever the supreme au- 
" thority in any state resides, it is the right of that ' 
" authority to make laws ; that is, in the words of 
" our definition, to prescribe the rule of civil action. 
" And this may be discovered from the very end 
" and institution of civil states. For a state is a 
" effective body, composed of a multitude of indi- 
" viduals united for their safety and convenience, 
" and intended to act together as one mas. If it 
" therefore is to act as one man, it oug^t to act t^ 
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" one nnifonn w^. Bat in m much u poiitical CHAP. IV. 

" commiinitieB are made np of many natural per- ^^V^' 

" BODi, each of wbom has his partiMUrwiU and in- 

" clinatioii, these aereraf wUIb cannot bjr any natural 

" nnion be joined .toother, or tempered and dii- 

" poud into a laating harmony, so a> to constitute 

" and produce that one uniform irill of the whole. 

" It can therefore be no otherwiw {ffodaced than by 

" a ptUtieal union ; by the consent of all personi to 

« submit their own private wills to the will of one 

" man, or of one, or more assemblies of men, to 

"whom the supreme authority is «itniBled: and 

"this willofthatoneman.orassei^^^ofmenii, 

" in different states, according to dieir different 

" conititntimiB, underatood to be law." 

IV. The other paaaagea which suggested to me The huh or 
the construction 1 have vraitured to put upon this, '■ "mi^ 
shall be mentioned by and by. Fust, let us try 

what is to be made of it by itself. 

V. The obscurity m which the first sentence oi^^^^'f 
tUl paragraph is enveloped, ia andt, that f know " ™v^t- 
not how to go about bringing it to light, without 
borrowing a word or two of logicians. Laying aside 

the preamble, the body of it, viz. " of the power of 
" making laws constitutes the supreme authority, so 
" wherever the supreme authority in any state 
" resides, it is the right of that authOTity to make 
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CHAP. IV. " l*ws," may be coosidered u constituting that tort 
**V*^ of syllogism which logiciani call an ettthymem. ■ An 
enthymetn consists of two pTopotiiions; a contequent 
and an antecedent. " The power of making laws," 
says OUT Author, "constitutes the supreme, autho- 
'-' rity." This is his . antecedent. From hence it is 
he concludes, that " wherever the supreme authority 
" in any state resides, it is the right of that au- 
" thority to make laws."- This then is his conte- 
quent. 

Now so.it is, that this antecedent, and this cotise- 
quenti fot any difference at least that 1 can possibly 
perceive in them, wonld turn out, were they but 
correctly worded, to mean precisely the same thing : 
for, after saying that " the power of making laws 
" constitutes the supreme authority," to tell us that, 
for that treason, "the supreme authority" is (or has) 
the power (or the right) of making laws, is ^ven us, 
I lake it, much the same sort of information, as it 
would be to us to be told that a thing is so, hecaiue 
it is so : a sort of truth which there seems to be no 
very great occasion to send us upon "discovering, 
"intheend andinslitutionof civil states." That by 
the " sovereign power/' he meant " the power of 
" making laws ;" this, or something like U, is no 
more indeed than what he had told us over and over, 
and over again, with singular energy and anxiety, in 
his 46th page, in his 491h, and in, I know not how 
many, pages besides : always taking, care, for pre- 
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cision'g aaVe, to^vea little variety to the expres- CHAP.IV. 
Bion: the words "poteer". .and "authority," some-' '■^v^^ 
times, seemiagly put. for the same idea ; sometimes 
seemingly opposed, to each other : both of them 
sometimes denoting; the^ctitmu being, the attract 
qualUy ; sometimes the real .being or beings, the 
perton or pertotu supposed to posseu that quaHty. — 
Let us disentangle the sense from these ambiguities ; 
let us .learn to speak distinctly of the pertont, and 
of the <]ttality we attribute to them ; and then let 
iu ma]te another effort to find a meaning for this 
perplexing passage, 

VI, By the " supreme authority'' then, (we may TbeMMce- 
suppose out Author to say) " I mean the same •"™- 
" thing as when I say the power of making laws." 
This is the proposition we took notice of above, 
under the name of the antecedenf. This antecedent 
then, we may observe, is a definition: a definition, 
to wit, of the i^rose " supreme authority." Now to 
define a phrase is, to translate it into another 
phrase, suppose to be better-understood,. and ex- 
pressive of the same ideas. The supposition here 
then is, that the reader was already, of himself, 
tolerably well acquainted with the import of the 
phrase " power of making laws ;" that he was not 
at all, or was however less acquainted with the 
import of the phrase "supreme authority." Upon 
this supposition then, it is, that in order to his being 
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CHAP. IV. made clearly to undentand the latter, he is informed 
' of itB b^Qg synonymouB to the former. Let ub now 
intiodnee the mention of the perton ,■ let us add the 
word " perttm" to the definition ; it will be the same 
definition still in lubstanoe, only a little more fally 
and piecisdy worded, Btr a per$tm U> potteu die 
suprenifi authority, is/or a perton to pouesi the power 
of maldn^ laws. This then ii what in gnbstaace 
has been already laid down in the antecedent. 

VII, Now let as consider the cOTiM^iMnJ ; which, 
when detached from the context, may be spolcen of 
as making a sentence of itself. " Wherever," says 
he, " the supreme authority in any state Tesides, it 
" is the right of that authority to make Laws." — By 
" wherever" I take it for panted, he means, " in 
" whatever pertotu :" by " toilhorUy," in the former 
part of the sentence,— jHMverj by the same word, 
" authority," in the latter part of the sentence, — 
persotu. Corrected therefore, the sentence will 
stand thus: In whatever pertotu in any ttate the 
supreme power reridei, it it the right of thoie pertotu 
lomakeLatDt, 



VIII, The only word now remaining undisposed 
of, is the word " right." And what to think of this, 
I must confess I know not : whether our Author 
had a meaning in it, or whether he had none. It 
is inserted, we may observe, in the latter part only. 
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of tbe senteDce: it appears wot in ibe fonuer. CHAP.IV. 
Concerning this omission, two conjectures here 
present themselves : it may hare happened by ac- 
cident; or it may have been made by design. If by 
accident, then the case is, that the idea annexed 
to the word "right" is no o^er than what was 
meant to be included in the former put of the sen* 
tence, in which it ia not expressed, as well as in the 
latter, in which it u. In this ease it may, without 
any change in the significaUon, be expressed in both. 
Let it then be e^ressed, and the sentence, take it 
all tc^ether, will stand thus : /h whatever periont 
the right of exercising lupreme poaer in any itate 
retidet, it it the right of thote persont to make Lawt. 
if this conjecture be the trne one, and I am apt to 
Ihiok it ia, we see once more, and, I trust, beyond 
alt doubt, diat ikeeimMquent in this enth^mem is but 
a repetition of the antecedeat. We may judge then, 
whether it is from any snch consideration as that of 
" the end and institution of civil states," or any 
other consideration that we are likely to gain any 
further conviction of the truth of this cohcUmok, 
than it presents us of itself. We may also form 
some judgment befbre-hand, what use or meaning 
then is likely to be in the assemblage of words HaaX. 
is to follow. 



IX. What ia possible, notwithstanding, however 
improbable, is, that the omission we have been f'^t"'- 
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CI1AP.I V spealuDg of was dtiigned. In this case, what we 
'-' •'^' are to understand is, that the wbrd "right" was 
meant to introdnee a new idea into this latter part 
of the sentence, over and abore any that was meant 
to be snggested by the former. " lUght" then, ac- 
cording to this construction, in the one place, is to 
be considered as put in contradistinction to fact in 
the other. The sense is then, that whatetjer periotu 
do actually exercue tupreme pover, (or what, ac- 
cording to the antecedent of the enthymem, is the 
same thing, the power of making lawi) thote pertont 
have the right to exerdte it. But, in this case, 
neither does vhat is given as a cotueiptence in any 
respect foUow from the antecedent, nor can tinjr tMng 
be made of it, but what is altogether foreign to the 
rest of the discourse. So much indeed, that it 
seems more consonuit to probability, as well as 
more favourable to our Author, to conclude that he 
had no' meaniDg at all, than that he had this. 

iittintof X. Let us now try what we can make of the re- 
•j— mainder of the paragraph. Being usher'd in by 



•■sr"" 



the word "for" it seems to lay claim to the a 
pellation of an argument. This argument setting 
out, as we have fieen, without an ot^ect, seems how- 
ever to have found something like one at last, as if 
it had picked it up by the way. This object, if I 
mistake it not, is to persuade men, that the ttipreme 
power, (that is the person or pertona in use to exercise 
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the supreme power in a state) ought, in all points, CHAP. IV. 
without exception; to be obeyed. What men in- .^^^^^^ 
tend, he says, to do when they are in a Btate,^is to '^^^^SS^" 
act, as if they were but " one man." But one man 
has but one will belonging to him. What they in- 
tend therefore, or what they ought to intend, (a 
slight difference which our Author seems not to be 
well aware of) is, to act as if they had but one will. 
To act as if they had but one will, the way is, for 
them to "join" all their wills " together." To do 
this, the moat obvious way would be to join them 
" natttTaVy:" but, as tcilb will not splice and dovetail 
like deal boards, the only feasible way is to join 
them " politkallt/." Now the only way for men to 
join their wills toge\het politically, is for them alt to 
consent to submit their wills to the will of one. 
This one will, to which all others are to be sub- 
mitted, is the will of those persons wh o are in 
use to exercise the supreme power ; whose wills 
again, when there happens to be many of them; 
have, by a process of which our Author has said 
nothing/ been reduced (as we must suppose) into 
one already. So far our Author's argument. The 
above is the substance of it fairly given; not alto- 
gether with BO much ornament, indeed, as he has 
g^ven it, but, I trust, with somewhat more precision. 
The whole concludes, we may observe, with our 
Author's fovourite identical proposition, or some- 
thing like it, now for the twentieth time repeated. 
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XI. Taking it altogeth^, it is, withoat quetdoo, 
& very ingenious argument : nor can any tiling in 
; the world aoswer the purpoie better, except just in 
the case where it happens to be wanted. Not but 
that a reteran antagonist, trained up in the regular 
and fuKustomed discipline of l^al fencing, sucb an 
one, indeed, might contrire perhaps, with due man- 
agement, to give our Anthor the honour of the field. 
But should some undisciplined blunderer, like the 
Commissary's landlady, thrust in quart, when he 
should have thrust in tierce, I doubt much whether 
he might not get within our Author's guard, — I 
"intend?"— I "consent?" — I "submit" myself? 
— ' Who are you, I wonder, that should know what 
■ f do better than 1 do myself? As to " ntbmUti$ig 
' "tni/ mil" to the wills of the people who made 
' this law you are speaking of, — what I know is, 
' that I never " intended" any such thing: I abo- 
' minate them, I tell you, and all they ever did, and 
' have always Maid so : and as to my " consent," so 
' far have I been from giving it to their law, that, 
' from die first to the last, I have protested against 
' it with all my might.' So much for oar refractory 
disputant. — What I should say to him I know: but 
what our Anthor could find to say in answer to him, 
is more than I can imagine [&]. 

[ft] One tbieg in the paragraph we ere condderfng ii observ- 
able; it isthecoiicliH^Mateace,iDnhidilicbrii9ea(agetheTthc 
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XIL Let US now return and pick up those other CHAP.IV. 
passa^s which we Bupposed to have a respect to ,^Tr^^^l^ 
the same design that seems to be in view in this, p^j^ 
First ccMoes the short introductory paragraph Uiat ai^eeiordiii* 
ushers in the whole digression : a pai^praph which, 
however short, and however imperfect with respect 
to the purpose of giving a general view of the con- 
tents of those which follow it, was, in despite of 
method, to expatiate upon this subject. Upon this 
subject, indeed, he does expatiate with a force of 
argument and energy of espression which nothing 
can withstand, " This," it begins, " will neces- 
•• Barily lead us into a short enquiry concerning the 
" nattire of society and civil government*." — This 
is all the intimation it gives of the contents of those 
paragraphs we have exammed. Upon this before 
us it touches in energetic terms ; but more energetic 



ideaa of lav/ and vitL Here ibeii, in ihe tail <^ a digresdtai, he 
comea nearer in (act, tboogh wilbuut being avrare of it, to the 
giving a just and precise idea of a law, tban in any ptirl of ttie 
deGidlion itaelf from nhence be i> digreiang. If, iiutead of sayiag 
that ■ law is a anil, be bad called It tbe tzpreulni of ■ wiil, and 
that wrt of eipresdon of a nil) whicb goei b; the name <S( aeom- 
maul, bis definition wonld, ao far as ttus goes, have beeii dnvu 
nell as right. As it is, it is neither the one nor the other. But of 
tins more, if at all, in another plaee. The deMtion of law is a 
niattei of too mnch nicelj wad tmpntance to l>e dispatched in a 

* 1 Camm. 47. 
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CHAP^ IVl than precise.— " And the natural" (it continues) 
^■^^'^^ " and inherent right that belonga to the sovereignty 
" of a state," {natural right, observe, that belongs 
to the sovereignty of a political society) " wherever 
" that sovereignty be lodged, of making and en- 
" forcing laws." 

ABMber. xill. This u Qot all. The most empfaatical pas- 

sage is yet behind. It is a passage in that short 
paragraph * which we found to contain siich a. va- 
riety of matter. He is there speaking of the several 
forms of government now in being. " However 
" they began," says he, " or by what right soever 
" they subsist, there u and must be in all of them a 
" tupreme, irretistable, absolute, uncontrouied autho- 
" rity, in which the jura summi imperii, or the rights 
"of sovereignty reside," 

Agiuiionhe XIV. The vehemence, the Uuivr^t, of this passage 
is remarkable. He ransacks the language : be piles 
up, one upon Euiother, four of the most tremendous 
epithets he can find ; he heaps Ossa upon Pelion : 
and, as if the English tongue did not furnish ex- 
pressions strong or imposing enough, he tops the 
whole with a piece of formidable Latinity. From 
all this agitation, it is plain, I think, there is a some- 
thing which he has very much at heart; which he 
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wishes, but fears, perhaps, to bring out undis^ised ; CHAP. IV. 

which in several places, notwithstaiiding,barsts out '•^V*^ . 

iovoluDtaril;, as it were, before he is well ready for 

it; and which, acertaia discretion, getting at last the 

upper .hand of propensity, forces, as we have seen, 

to dribble away in a string of obscure sophisms. 

Thus oddly enough it happens, that that passage of 

them all, which, if I mistake not, is the only one that 

was meant to be dedicated expressly to the subject, 

is the least explicit on it [c]. 

XV. A courage much stauncher than, our Author's CntaiK. 
might have wavered here. A task of no leas in- 
tricacy was here to be travelled through, than that 
ofadjusting the claims of those two jealous antago- 
nists, Xiberty and Goveinment. A more iufidious 
ground is scarcely to be found any where within the 
field of politics. Enemies encompass the traveller, 
on everyside. He can. scarce stii but he must ex- 
pect to be assaulted with the war-hoop of political 
heresy from one quarter or another. DiEBcult 
enough is the situation of him^ who, in these defiles,- 
feels himself impelled one way by fear, and another 
by affection. 

[e] Aootber pwuge or two there ta wtdob might teem to gbnce 
ibeumewaj; but these I puaaieru ku material, 'aba Iboss 
i^hlch we have Bceo. 
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CHAF.IV. XVf. To retam to the paragraph which it was 
'•^^^*■' the more immediate buainesB of this chapter to ei- 

■■'•■nvth amiDS' — Were the path of obscurity leas familiar to 
our Author, one should be tempted to imagine he 
had struck into it on the particular occasion before 
us, in the view of extricating himself from this de- 
lemma. A discourse thus prudently indeterminate 
~ migfht express enough to keep fair with the rulers of 
the earth, without netting itself in direct array 
against the prejudices of the people. Viewed by 
different persons, it might present different aspects : 
to men in power it might recommend itself, and 
that from the first, under the character of a prac- 
tical lesson of obedience for the use of the people ; 
while among the people themselves it might pass 
muster, for a tjme at least, in quality of a Etriog of 
abstract scientific propositions of jurisjffudence. It 
if not till some occasion for making ^plication of it 
should occur, that its true use and efficacy would be 
brought to light. The people, no matter oa what 
occasion, begin to murmur, and concert measures 
of resistance. Now then is the time for the latent 
virtues of this passage to be called forth. The hook 
is to be opened to them, sud in this passage they 
are to be shewn, what of themselves, perhaps, they 
would never have observed, a set of arguments 
curiously struag together and wrapped up, in proof 
of the universal expedience, or rather necessity, of 
submission ; a necessity which is to arise, not out 
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of the reflection that the probable mitchiefi ofreml- CHAP.IV. 
attee are greater than the probable muchieft of obe- h^J^JJ^ 
dienee; not out of any such debateable coosidera- ^^^/^ 
tion ; but out of a something that is to be much 
more cogent and effectual : to wit, a ceiiiain meta' 
phfsico-legal impotence, which is to beget in them 
the sentiment, and answer all the purposes of a 
natural one. Armed, and full of indignation, our 
malecoDtents are making their way to tbe royal 
palace. In viun. A certain estoppel being made 
to bolt out upon them, in the maoner we have seen, 
by the force of our Author's legal engineering, their 
arms are to fall, as it were by enchantment, from 
their hands. To disagree, to clamour, to oppose, 
to take back', in dioit, their wills again, is now, 
they are told, too late ; it is what cannot be done : 
their wills have been put in hotchpot along with 
the rest: Uiey have "united," — they Aaee "con- 
sented," — they have "mtmitted."— Our Author 
having thus put his hook into their nose, they are to 
go back as they came, and all is peace. An inge- 
nious contrivance this enough: but popular passion 
is not to be fooled, I doubt, so easily. Now and 
then, it is true, one error may be driven out, for ft 
time, by an opposite error: one piece of nonsense 
by another piece of nonsense : but for barring the 
door effectually and for ever against all error and 
all nonsense, there is nothing Uke the simple truth. 
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CHAP. IV. XVII. After all these paiuB taken to inculcate 
*^V^ unreserved BubmiBBion, would any one have ex- 
ii'MDt'"" pccted to Bee our Author himself among the mOBt 
S?inrT! eager to excite men to disobedience? and that, 
perhaps, upon the most frivolous pretences ? tn 
short, upon any pretence whatsoever? Such, bow- 
ever, opon looking back a little, we shall find him. 
I say, among the most eager ; for other men, at 
least the most enlightened advocates for liberty, are 
content with leaving it to subjects to resist, for their 
own sakes, on the footing of permiitum: this will 
not content our Author, but he must be forcing it 
upon them as a point of dutt/. 

Tbtbrnn XVIII. "Hs in a passage antecedent to the di- 
titei. gresaion we are examining, but in the same section, 

that, speaking of the pretended law of Nature, and 
of the law of Revelation, " no human laws," he 
says, "should be mffered to contradict these*." 
The expression is remarkable. It is not that no 
human laws should contradict them : but that no 
human laws should be BOFrBKBotocontradict them. 
He then proceeds to give us an example. This ex- 
ample, one might think, would be such as should 
have theeffect of softening the dangerous tendency 
of the rule :— on the contrary, it is such as cannot 

■ I Comm, p. it. 
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but enhance it [d ] ; and, in the applicatioa of it to CHAP.IV. 
the rule, the substance of the latt«r is again repeated '-•%--*' 
in still more explicit and energetic terms. " Nay," 
says be, speaking of the act he instances, " if any 
" human law should allow or enjoin us to commit 
"it, we aie bound to transgrkss that human 
" law, or else we must ofiend both the natural and 
" the divine." 

XIX, The propriety of this dangerous maxim, so Duvtraiu 
far as the Divine Law is concerned, is what I must 
refer to a future occasion for more particular con- 
sideration [e]. As to the Lav of Nature, if (as I 

[d} It ii that of marder. la tbe irord ben choieii then larks 
'a lilUac; which malm the prupautioii the mare dangeroni ■■ it ii 
tlie more pUiuible. It is too Important to be altc^ether paned 
oiei 1 at tbe lame time that a slight hint of it, in this {dace, is all 
that can be gireiu Murdei la UUo^ under cert^ ctremiutancu, 
— Ii the human lav then to he allowed to deAne, in iernierrtlort, 
what ihali be Ause rirciwutaiHW^ or is it not ! If ;ei, the case of 
B"hDinan Uw allowing or enjoiiung at to commit it." is a case 
that is not so much as suppoiabte : if no, adieu to all homan laws : 
to the fire with our Statutes at large, our Reports, our Institutes, 
and all ibM we hare Mtherto been osed to call our law books ; our 
law books, the onl; law bouks. we can be safe in truiliog to, are 
Puffeodorf and tbe Bible. 

[e] According to our Author, indeed, it should be to no pni^ 
poM to make an; separate mention of the two laws ; lioce (he 
Divinelaw, belellsDs.is buf'apartof" that of Nature*. Of 
consequence, with respect to that part, at least, which is common 
to both, to be coiilrar; (o the one, is, of course, lo be conliar; lo 
the other, • 1 Comm. p. 4J, 
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CHAP. IT. trait it will appear) it be nothing but a phiuet/}* 
J"^^*^^ if there be no other medium fac fgrnnme any act to 
KDdUcT ofit- tie an offence in,iiiiwl it, than the miBchierouB ten- 
dency of mdt act ; if there be no other medium for 
pcoring a law of the ttate to be contrary to it, than 
die mexpeditncg of such law, unless the bare un- 
founded disapprobation of any one who thinks of it 
be called a proof; if a test for (^tinguiriiiug such 
laws as would be contrary to the Law of Nature 
from such as, without being contrary to it, are 
simply inexpedient, be that which neither our Au- 
thor, nor any man else, so much as pretended' ever 
to give ; if, in a word, there be scarce any Iftw 
whatever but what those who have not liked it have 
found, on some account or another, to be repugnant 
to some text of scripture ; I see no remedy but that 
the natural tendency of such dotrine is to impel a 
man, by the force of conscience, to rise up in arms 
against any law whatever that he -happens not to 
like. What sort of government it is that can c(at- 
sist with such a disposition, I mutt leave to our 
Author to inform us. 

Tha Drigdpk ^i^' It is the principle of uUtity, accurately ^- 

o^jgB&t ' prehended and steadily appUed, that affords the 

dmoBidE^ only clew to guide a man through these streights. 

It is for that, if any, and for that alone to furnish a 

[f] Thii u whit ttiere would be occtu'ioa to ibew toore at large 
in emnumng ume former parti of thli Mctkm, 
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decision vhich ndther party shall dare in thettn/ to CHAF.IV. 
disavow. It is something to reconcile men even in '-■•"■' 
theory. They aie, at least, tmuetking nearer to an 
effectual union, than when at variance as well in 
respect to theory as of practice. 

XXI, tn speaking of the supposed contract J™^* ft' 
between King and people*, I have alrsady had oc- 
casion to give the description, and, as it appears to 
me, the only general description that can be given, 
of that junctnre at which, and not before, resistance 
to government becomes commendable ; or, in other 
words, reconcilable to jost notions, whether of 
legal or not, at least of moral, and, if there be any 
difference, religiotu dutyf . What was there said 
was spoken, at the time, vrith reference to tbat p«r- 
tkular bnuach of government which was then m 
question ; the branch that in this couBtty is ad- 
ministered by the King. But if tk was just, as 
a{iplied to that branch of govenn&ent, and in this 
country, it could only be ftn the same reason that 
it is so when applied to the teAoIe of government, 
and that in any country whatsoever. It is then, we 
may say, and oottiQ then, allowable to, if not in- 
cumbent on, ev«ry man, as well on the score of duty 
as of intereff, to enter into measures of resistance; 
when, according to the best calculation he is able to 

• Ch. L t See Ch. V. par. 7, note [*]. 
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CHAPJV. make, the prohabU tnitchiefs ofTetitUmce (spe&kihg 
with respect tu the community in general) appear 
leu to him llum'the probable muchiefi of tubmuiion. 
This then is to him, that is to each man ia parti- 
cular, the juncture /or retutonce. 

XXH. A natural question here is — ^by what sign 
' shall this junctuie be known? By what comvton 
signal alike conspicuous and percepUble to all ? A 
question which is readily enough started, but to 
which, I hope, it will be almost as readily perceived 
that it is impossible to find an answer. Common 
sign for such a purpose, I, for my part, knov of 
none : he must be more than a prophet, I think, that 
can shew us one. For that which shall serre as a 
particular sign to each particular person, I hare 
already g^ven one — his own internal persuasion of 
a balance of utility on the side of resistance. 



■ XXIII. Unless such a sign then, which I think 
impossible, can be shewn, the field, if one may say 

I so; of the supreme governor's authority, though not 
infinite, must unavoidably, I think, unleu where United 
by exprett conventvm [g\, be allowed to be indefinite. 

[g] This reipecta llie ease where one stale Iibb, npon ttroa, sub- 
mitlcd itself to the governmenl of another : or wliere the goiern- 
iug bodies of > number of nates agree to take directions in certain 
specified cases, rrom some body or ot)ier that is distinct from all of 
Ihem : eonusling of members, for instance, appcrinled out of each. 
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Nor can I see any narrower, or other bonnds to it, CHAP. tV. 
under this constitution, or under any other yet/reer '■■^v^ 
constitution, if there be one, than under the most 
deipotie. Before the juncture I have been describing 
were arrived, resistance, even ia a country like this, 
would come too soon: were the juncture arrived 
already, the time for resistance would be come 
already, under such a gOTemmeut even as any one 
should call deipotic. 

XXIV. In regiard to a government that is/ree, '■""jgj^ 
and one thai is detpotic, wherein is it then that the JSJ^^j. 
difference consists ? Is it that those persons in whose 
hands that power is lodged which is acknowledged 
to be supreme, have less power in the one than in 
the other, when it is from custom that they derive 
it? By no means. It is not that the power of one 
any more than of the other has any certain bounds to 
it, The distinction turns upon circumstances of a 
very different complexion : — on the manner in which 
that whole mass of power, which, taken together, is 
supreme, is, in a free state, diitrUMted among the 
several ranks of persons that are sharers in it :^-on 
the lource from whence their titles to it are succes- 
sively derived : — on the frequent and easy changa of 
condition between governors and governed; whereby 
the interests of the one class are more or less indls- 
tinguishably blended with those of the other : — on 
the retpontibility of the governors ; or the right 
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CHAP. IV. which B subject has of having the leaaons publicly 
auigt)£d and canvaEsed of ever; act of power that 
is exerted over him :^-on the l^iertf of the preta ; at 
the security with which every man, be he of the one 
class or the other, may make known his complaints 
and remonstrancee to the whole commttDity :— on 
the Ubertg of public tutodatitm ; oi the secority with 
which maIecont«ntB may communicate tbeii aenti< 
ments, concert their plans, and practise every mode 
of opposition short of actual revolt, before the 
^ecntiTepowCr can be legally justified in (tisturbing 
them. 

,> XXV. True then it may be, that, owing to this 
last circumstance in particular, in a state dius cir- 
cunutano«d, the road to a rerolution, if a revolution 
be necdiSMy, is to appearance shorter; certainly 
more smooth and easy. .More likelihood, cert^nty, 
there is of its being Buch a revolntioa as shall be 
the work of a number ; and in which, therefore, die 
taterests of a number are likely to be consulted. 
Oramt then, that by reason of these facilitating cir- 
cumstaoces, the juncture itself may arrive sooner, 
and upon less provocation, under what ii called a 
free government, than under what ib called as 
ahtabite one: grant this;— yet till it he arrived, 
resistance is as much too soon under osfi of them 
ae under the other. 
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XXVI. I^et us avow then, Id Bhort, steadily but CHAP.IV. 
calmly, what onr Author hazards with anxiety and -."^"^^^ 
agitation, that the authority of the supreme body {]'Jj^''JJ 
cannot, uttleti where limited fcy express coBoention, be """■ 
said to have any assignable, any certain bounds. — 

That to say there is any act they cannot do, — to 
Speak of any thing of their'a as being illegal, — as 
being void, — to speak of their exceeding their ou- 
thority (whatever be the phrase)— their poaer, — their 
right, — is, however common, an abuse of language. 

XXVII. The legislature c(HiiK>t do it? The legis- Arauxau 

lature cannot make a law to this effect? Why it tote h)^. 
HtttflictorT— 
cannot? What is there that should hinder them? 

Why not this, as well as so many other laws mur- 

mnred at, perhaps, as inexpedient, yet submitted to 

without any question of the right ? With men of the 

same party, with men whose affections are already 

listed against the law in question, any thing will go 

down : any mbhish is good that will addfiiel to the 

flame. But with regard to an impartial by-stander, 

it is plain that it is not denying the right of the 

legislature, their authorily, their power, or whatever 

he the word — it is not denying that they can do 

what is in question— it is not that, I say, or any 

discourse vergmg that way that can tend to give 

Aim the smallest satisfaction. 

XXVIII. CkanteveD the proposition in general: udirappii. 
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CIIAP.IV. What are we the nearer? Grant that there ore certain 
^2^^^*^ bounds to the authmtg of the le^slature : — Of what 
'*°*'*^ use is it to say so, when these bounds are what 
nobody has ever attempted to mark out to any 
asefnl purpose ; that is, in any such manner whereby 
it might be known beforehand what description a 
law must be of to fall withm, and what to fall 
bej/ond tiiemT Grant that there are things which 
the le^slator cannot do ; — g:Tant that there are laws 
which exceed the power of the legislature to 
estabUsh. What rule does this sort of discourse 
furnish us for determining whether any one that is 
in question is, or is not of the number ? As far as I 
can discover, none. Either the discourse goes on 
in the confusion it began; — either all rests in 
vague assertions, and do intelligible argument at all 
is offered ; or if any, such a^uments as are drawn 
from the principle of atUitg : aigumeuts which, in 
whatever vaidel; of words eiiH«ssed, come at last to 
neithermorenorless than this; that the tendency of 
the law is, to a greater cv a less degree, pernicious. 
If this then be the result of the arg^iunent, why sot 
come home to it -at once? Why turn aside into a 
wilderness of sophistry, when the path of plain 
reason is straight before ns 7 

J^l'i" XXIX. What praedeal inferences those who 
^V^^ maintain this language mean should be deduced 
pn^il— * from it, is not altogether ^leor; nor, perhaps, does 
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every one mean the same. Some who speak of a CHAP. IV. 
law aabeingooirf(forto this expression. Dot to travel "^'^^^ 
through the whole list,! shall confine myself ) would 
persuade us to look upon the authors of it as having 
thereby /or/ei'ed, as the phrase is, their tu^Ie power : 
as well that of giving force to the particular law in 
question, as to any other. These are they who, 
had they arrived at the same practical conclusion 
through the principle of utility, would have spoken 
of the law as being to such a degree pernicious, as 
that, were the bulk of the community to see it in its 
true light, the probable mUchwf of resisting it would 
be lest tlian theprobable mischief of submitting to it. 
These point, in the first instance, at koitile opposi- 



XXX. Those who say nothing about forfeiture -jjiEaix]"' 
are commonly less violent in their views. These are 

they who, were they to ground themselves on the 
principle of utility, and, to use our language, would 
have spoken of the law as being mischievous indeed, 
but without speaking of it as being mischieyous to 
the degree that has beenjust mentioned. The mode 
of opposition which they point to is one which passes 
under the appellation of a legal one. 

XXXI. Admit then the law to be vwd in their sense, wiiich uait 
Bad mark the consequences. The idea annexed to ""temj," 
the epithet void is obtained from those instances in ""' 
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CHAP.IT. wbicb we Me it apfdied to a prirate iDBtrumeiit. 
The consequence of a privafe instmineBt's bdng Toid 
ii, that all persons concerned are to act as if no 
such instniiDent had eiuted. The conaequence, 
accordingly, of a law'* being void must be, that 
people shall &ct as if tiiere were no such law about 
the matter: and therefore that if any person in 
virtue of the mandate of the law should do any thing 
in coercion of another person, which widiont such 
law he would be punishable for doing, he would 
still be punishaUe ; to wit, by ^tpointment of the 
judicial power. Let the law, for instance, be a law 
imposing a tax: a nan who should go about to levy 
the tax by force would be punishable as a trespasser: 
Bhould he chance to be kiUed in the attempt, the 
person killing him would not be punisbaUe as for 
murder: should he kill, he himself would, perhaps, 
be punishable as for murder. To whose office does 
it appertain to do those acts in virtue of which 
such puuiihment would be inflicted? To that of 
the Judges. Applied to practice then, the effect 
of this langu^e is, by an appeal made to the 
Judges, to confer on those magistrates K con- 
trolling power over the acts <^ the legislature. 

' XXXII. By this management a particular pmpoae 
might, perhaps, by cbance be answered: and let 
this be supposed a good one. Still what benefit 
would, from the^eneraltendencyof such a doctrine, 
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and Bnch a practice in coaformity to it, accrue to CH&P.IV. 

the body of tlie people ii more than I can conceive, ^^v*^ 

A Parliament, let it be supposed, is too much under 

the iaflneBce of the Crown : pays too little regaf d to 

the sentiments and the interests of the people. Be 

it so. Hie people at anyrate.if not so great a share 

as they might and ought to have, have had, at 

least, tome share in cbuaing it. Give to the Judges 

a power of annulling its acts : and you transfer a 

portion of the supreme power from an Bssembly 

which the people have had lome share, at least, in 

chnsing, to a set of men in the choice of whom they 

have not the least imaginable share : to a set of 

men aj^ointed solely by the Crown: appointed 

■ole^, and avowedly and corutantly, by that very 

magistrate whose partial and occasional influence 

is the very grievance you seek to remedy. 

XXXUI. In the heat of debate, some, perhaps, ^■■»*** 
would be for saying of this management that it was ^I'^J^'^"' 
transferring at once the supreme authority from the 
legislative power to the judicial. But this would be 
going too far on the other side. There is a wide 
difference between a poiUixie and a n^ative part in 
l^slation. There is a wide difference again be- 
tween a negative upon reoions given, and a 
negative without any. Thepower of r«peafin;alaw 
even for reasons given is a great power: too great 
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CHAP. IV. indeed for Judges : but still very distioguiihaUe 
"■^v^ from, and much inferior to that otmaking one [A]. 

Th( (oBRme XXXIV. Let us DOW go back a little. In denyinz 

power Ilmll- . 

ibieti; un. the existence of any assignable bouuds to the su- 
preme power, I added *, " unless where limited by 
" express conrention :" for tbis exception I could not 
but Bubjoin. Out Author indeed, in that passage 
in which, short as it is, he is the most' explicit, 
leaves, we may observe, no room for it. " How- 
" ever they began," says he (speaking of the seTC 
ral forma of goTernment) " however they began, 
" and by what right soever they subsist, there is 
" and must be in all' of them an authority that is ■ 
■" absolute. ..." To say this, however, of aU go- 
vernments without exception ; — to say that no as- 
semblage of men can subsist in a state of govera* 
[h] Natwithitandiiig wbst bu been uiti, it mMiid boia Tain (o 
diuemblc, buL Ihal, upon cKcanan, an appeaJ of thiaaiHl: mijierj 
well snsiier, and bu, indeed, in genenl, i tendency to uwwet, in 
tome lort, the purpiuea of tboae wbo eapouK, or profen to espoDse, 
the intenstj of the people. A pnblic and inlhonKd debaW on 
tbe propriety of (he law ii bj thia means brought 0B> Tlie aitil- 
lerj of the tougne la played off a^init the law, under cover of the 
law itaelf. An oppoatotdtj i> gained of impresiing aentimenti dd- 
fnonf^e to it, npcn a numerao) and attentive andioice. Aa to 
any other efiecti from sucb an appeal, \et iu belieie Itiat in the in- 
Blancea i(i which we lia'e seen it made, it i« the certainly of nii»- 
. carriage that has brtn the encouragement to the attempt. 
• V. aupia, par. 16. 
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ment, without being subject to some one body CHAP.IV. 
whose authority stands imllinited bo much as by J^""^^^ 
conveation; to say, in 'short, that not even by con- ^l'^%j'^^ 
vention can any limitation be made to the power of '""•'■ 
diat body in a state which in other respects is su- 
preme, would be saying, I take it, rather too much : 
it would be saying that there is no such thing as 
goventment in the German Empire; nor in the 
Datch Provinces : nor in the Swiss Cantons : nor 
was of old in the Achtean league. 

XXXV. In this mode of limitation I see °<»*;^^^ 
what there is that need surprize us. By what it it ■* "p''*'*' 
that any degree of power (meaning poJUical power/ 

is established? It is neither more nor less, as we 
have already had occasion to observe*, than a 
habit of, and disposition to obedience: habit, 
speaking with respect to past acts ; dupotttum, with 
respect to future. This disposition it ia as easy, or 
I am much mistaken, to conceive as being absent 
with regard to one sort of acts; as present, with 
r^ard to another. For a body then, which is in 
other respects supreme, to be conceived as being 
with respect tA a certain sort of acts limited, aH 
that is necessary is, that this sort of acts be in its 
description distinguishable from every other: 

XXXVI. By means of a convention then we are ^°'',^ 

■ V. lapra, cb. I. par. 13. note [6]. 
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CEAP. IT. bniiihed with that commoo Bignol which, in other 
'■^v^^ cues, we despaired of fioding *. A certain act is 
m«i^<ir '" ^ inBlrument of conveation specified, with re- 
™'""'*- spect to which the ^oremmeiit is therein precluded 
from iaguiag a law to a certain effect : whether to 
the effect of comtnaudiDg the act, of pennitting it, 
or of forbidding it. A Uw is is«ued to that 
effect notwithstanding. The issuing then of such 
a law (the sense of it, and likewise the sense of 
^at part of the convention which provides against 
it being supposed clear) is a tact notorious and 
Tiuble to all : in the issuing then of such a law we 
hare a &ct which is capable of being taken for that 
common signal we have been speaking of. These 
, bounds the supreme body in questiMi has marked 

out to its authority : of such a demarcation then 
what is the effect ? either none at all, or this : that 
the disposition to obedience confines itself within 
these bounds. Beyon^ them the diapoution is 
stopped from extending : beyond them the subject 
is no more prepared to obey the governing body of 
his own state, than that of any other. What dif- 
ficulty, I say, there should be in concdving a state 
of things to subsist in which the supreme audiority 
is thus llDuted,— what greater difficulty in conceiv- 
ing it with this limitation, than without any, I can- 
not see. The two states are, I must confess, to me 
dUce c(Miceivable : whether dike expedient,— alike 

* V. anpra, pn. it. 
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conducive to the h&ppineis of the people, is ao-CBAf.lv. 
other question. 



XXXVII, God forbid, that from xay thing here Awfc«^_ 
said it should be concluded that in any society any 
convention is or can be made, which shall have the 
effect of setting up an insuperable bar to that which 
the parties affected shall deem a reformation :— 
God forbid that any diseiuse in the constitution of 
a state should be without its remedy. Such might 
by some be thought to be the case, where that su- 
preme body which in such a convention, was one 
of the contracting parties, having incorporated it- 
■elf with that which was the other, no longer sidi- 
sistB to give any new modification to the engage- 
ment. Many ways might however be found to 
make the requisite alteration, without any depar- 
ture from the spirit of the engagement. Although 
that body itself which contracted the eng^ement 
be no nuwe, a larger bodg from whence the first is 
understood to have derived its title, may still sub- 
sist Let this larger body be consulted. Various 
are the wiaya that might be conceived of doing this, 
and that without any disparagement to the dignity 
of the sttbaisling legislature : of doing it, I mean 
to such effect, as that, should the sense of such 
larger body be favourable to the alteration, it may 
be made by a law, which, in this case, neither 
ought to be, nor probably would be, regarded by 
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-CBAP. IV- 1^ Ix'dy of the peojJe as a breach of the conven- 
'-"/"*^ tion[i]. 

Nottooof. XXXVIII. To return for a moment to the lan- 

Mtnnl limit 

ta ibe >n- 

ggjjjf^' [i] In Great Brilaia, for iiutaQce, lappose it were deemed ne- 

uidlata. cesiBr; lo make an Blieralkm m Ibe aci of Union. If in an uticle 
■lipulated in faTour of England, tbere need be do diSicalty ; K> 
that there were a majorilj lor the alletation amuug the English 
Diembers, wiltuul reckomng the Scotch. The odIj difficnltj 
woold be "ith mpect lo an article stipulated in iaroar of Scot- 
land i on accoDQt. to wit, of (he small Dumbei of the Scotch mem- 
ben, iu compariion wiih the En^ish. In mich a cm*, it woald 
be highl; eipedieat, to ray do more, for the sake of preaeniog 
the public faith, and lo aroid initating the bod; of the nalioD, to 
take tome laelbod for making the dtabfiibment of the new law, 
depend opon tbdr lenlinientg. One nich method might be ai 
Icdlowa. Let the new law in que)6on be enacted in the comnwD 
form. But let ita commencement be deferred to a distant period, 
^uppoea jearor two t let it then, at the end of tliat period be In 
Ibrce, unlesa petilioned agiinil, bj perwoa of snch a desciiptlofi, 
and in such amuher as might be lappoaed Urtj' to represent the 
■enlimenli of the pcuple in general: penoni, foi uutance, of the 
> deicripticHi of those who «t ihe time of the Union, constituted the 
body of electw*. To put ihe laliditj of the law out of dispute, it 
woold be necesar; the bet upon which it was made ultimate); 
to di'pend, tlioald be in its nature loo nutorious lo be controrerted. 
To dttemune iherefore, wbelber the conditioni upon whicb tlw 
inTolidailon of it was made to depend, bad bcea oomplied wHb, is 
what mn!t be left (u ilie simple deckvatioa of siime penoo or per. 
Bona; fbr instance the King. 1 ofier (his onlj as a general ides: 
and as one amongst many (hat perhapi might he offered in the 
same view. It will not be eipecled that I should here answer 
objcctiDni, or eater into detail). 
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guage used by those who speak of the aupteme CHAF. IV. 
powei as being limited in its own nature. One '"^v"*' 
thing I would wish to have remembered. What is 
here said of the impropriety, and evil influence of 
that kind of discourse, is not intended to convey 
the smallest censure on those who use it, as if in- 
tentionally accessary to the ill effects it has a ten- 
. dency to produce. It is rather a misfortune in the 
langu^e, than a fault of any person in particular. 
The original of it is lost in the darkness of anti- 
quity. We inherited it from our fathers, and 
maugre all its incouTeniences, are likely, I doubt, 
to transmit it to our children. 

XXXIX. I cannot look upon this as a mere dis- Thii dm ■ 
pute of words. 1 caimot help persuading myself, ^f^- 
that the disputes between contending parties — 
between the defenders of a law and the opposers of it, 
would stand a much better chance of being adjusted 
than at present, were they bat explicitly and con- 
stantly refened at once to the principle of utility. 
The footisg on which this principle rests every 
dispute, is that of matter of fact; that is, future 
fact — the probability of certain future contingeo- 
des. Were the debate then conducted under the 
auspices of this principle, one of two things would 
happen : either men would come to an agreement 
concerning that probability, or they would see at 
length, after due discussion of the real grounds of 
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CHAR IT. the dispute, tliat no agreement waa to be hoped 
'"^''^'^^ foj. They irould at any rate Bee deaiiy and exfdi- 
dtly, the point on which the ditagreement tamed. 
The discontented party woald then take their reso- 
lution to resist or to submit, vpaa just grounds, 
aecordifig as it should appear to diem worth their 
whiie — according to what should appear to them, 
die importance of the matter in diipnte— according 
to what should appear to them the probability or 
iraprobabffity of success— according, in short, a» the 
mitehi^t of mbmitsion ihould apptar to htar a leu, 
or a greater ratio to the mitehufs ofreriitanee. Bat 
the door to reconcilement would be much more 
.open, when they saw that it might be not a mere 
a&ir of passion, but a diSerence of judgment, and 
that, far any thing they could know to the contrary, 
ft smceie one, that was the ground of qnaneL 

uUo^w. ^^ ^ ^^ '' ^'^ womanish scolding and 
EJj^^j, childish altercfttioit, which is sure to irritate, and 
which never can persuade.—" I say, the legislature 
" cannot do this — I say, that it can. I say, that to 
" do this, enxeedt the bounds of its authority— I 
" say, it does not."~-It is evident, that a pair irf v 
di^utaals setting out in this manner, may go on 
imtating aod perplexing one another for eTetlast- 
ing, without the smallest chance of ever coming to 
an agreement. It is no more than announcing, 
and that in an obscure and at the same time a 
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peremptory and captious manner, their opposite chaP. IV. 
persuaBions, or rather affections, on a question. of ^■^S'^ 
which neither of them sets himself to diacuss the 
grounds. The question of utility, all this while, 
most probahly, is nerer so much as at all brought 
upon the carpet : if it be, the langua^ in which it 
is discussed is sure to be warped and clouded to 
make it inatch with the obscure and entangled 
patteni we have seen, 

XU. On the other hand, had th« debate been tuc prind- 
origuallj and avowedly instibited on the footing of rat* » end'' 
utility, the parties might at length have come to an 
agreement; or at least to a visible and explicit 
iasue.T— " I say, that the mischiefs of the measure 
" in question afB to titch an amount.— /say, not so, 
" but to a lets- — I say, the benefits of it are only to 
" atich m amount. — I say, not so, bat to a greater," 
— ^ITiis, we see, is a ground of contioveisy very 
different from the former, llie question is now 
' manifestly a question of conjecture concerning so 
many future contingent matters of ^t : to solve 
it, both parties then are naturally directed to sup- 
port their respective persuasions by the only evi- 
dence the nature of the case admits of; — the evi- 
dence of such past matters of fact as appear to be 
analogous to those contingent future ones. Now 
these pa»t foots are almost always numerous : so 
numerous, that till brought into view for the pur- 
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CHAP, 17. poM of the debate, a great proportion of them are 
_^^v*^ what may very rairlv have escaped the observatioi) 
^^^'^ of one of the parties ; and it is owing, perhaps, to 
this and nothing else, that that party ia of the per- 
suasion which sets it at variance with the other. 
Here, then, we have a plain and open road, per- 
b^s, to present reconcilement : at the worst to «a 
int^ligible and ezpUcit isBue, — that is .to such a 
ground of difference as may, when tboioughljr 
trodden and explored, be found to lead on to 
reconcilement at the last. Men, let them but once 
clearly understand one another, will not be long 
ere they agree. It is the perplexity of ambiguous 
and sophistical discourse that, while it distracts 
and eludes the apprehension, stimulates and en- 
flames the passions. 

Bat it is now high time we should return to our 
Author, from whose text we have be&i insensibly 
led astray, by the nicety and intricacy of the ques- 
tion it seemed to (^r to our view. 
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ODTY OP THB SOFBBHE POWER TO MAKE LAWS. 

I. Wb now come to the last topic touched upon CHAP. V. 
in this di^ession: a certiun " duti/," vhich, ac-^^lj^^f^^ 
cotdmg to our Author's account, the supreme JlH^Ssiu 
power lies under : — the duty qf making law$, cbiwur. 

II. " Thus far," says he, " as to the right of the ^Jf^Jitai 
" supreme power to make' laws ; but &rther, it is 

" its duty Ukewise. J^ nnce the respecdve mem- 
" bera are bound to coufoim themselves to the will 
" of the state, it is expedient that they recekie 
" i^ectiotu from the state declaratory of that its 
" will. But tince it is impoasihle, in so greU a 
" multitude to give injunctions to every particular 
" man, relative to each particular actiou, therefore 
" the state estabUshes general rules for the per- 
" petual information and direction of all persons, 
" in all points, whether of positive oi negative 
'' duty. And this, in order that every man may 
" know what to look upon as his own, what as 
" another's ; what absolute and what relative duties 
" are requaed«t his hands ; what is to be esteemed 
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CHAP. V. " honest, dishonest, or indifferent; what degree 
'■'V'*^ " every man retains of his natural hberty; what he 
" has given up as the price of the benefits of so- 
" ciety ; and after what manner each person is to 
" moderate the use and exercise of those ri^ts 
" which the state assigns him, in order to promote 
" aikd secure the public tranqnillity." 

SeeMiMSl ''^' "^^^ *■ obscure, still as ambiguous as ever. 
Bnt^Uicra f^ " *ftpreme potter" we may remember, according 
i^mkt" " to the definition so lately given of it by our An* 
thor, and so often spoken of, is neither more noi 
less than the power to make lawt. Of this power 
we are now told that it is its " dutg" to make laws. 
Hence we laani-~whal? — that it is its " duty" Ur 
do what it does ; to be, in short, what it is. This 
then is what the paragraph now before us, with its 
S)^)aratUB of "fors" and " butt," and " iouxa," is 
deigned to prove to us. Of this stamp is &at 
meaning, at least, of the initial aentencc, which is 
appuent upon the face of it. 

Tbe DMt IV. Complete the sense of the phrase, " to make 

moai ofcTloai . '^ r ' 

ntnngant. lowf ;" add to it, in this plaoe, what it wants iK 
order to be an adequate expression o£ the import 
which th« preceding paragraph seemed to annex 
to it ; you have now, for what is mentioned as the- 
object of the " duty" another sense indeed, but a 
sense still piore untenable than the foregoing. 
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" Thus far," says our Author (recapitulating what CHAP. V. 
he had been saying before) " as to the right of the 
" supreme power to make laws." — By this righf 
we saw, ID the preceding chapter, was meant, a 
right to make laws in all cases tuhatsqfiver. " But 
furlber," he now adds, " it is its duty likewise." 
Its duty then to do — what ? to do the same thing 
tiiat it-was before asserted to be its right to do— -to 
make laws in all cases whatsoever: or (to use 
another word, and that our Author's own, and that 
applied to the same purpose) that it is its duty to 
be "absolute*." A sort of duty this which will 
probably be thought rather a singular one. 

V. Mean time the observation which, if I con- ^ 
jecture right, he really had in view to make, is one 
which seems very just indeed, and of no mean im- 
portance, but which is very obscurely expressed, 
and not very obviously connected with the purpose 
of what goes before. The duty he here means is a 
duty, which respects, 1 take it, not so much the 
actual titaking of laws, as the taking of proper 
measures to spread abroad the knowledge of what- 
ever laws happen to have been made : a duty which 
(to adopt some of our Author's own words) is con- 
versant, not so much about Usuing " directions," 
as about providing that such as are issued shall be 
" received," 

* 1 Comm. p. 49. 
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CHAP.V. VI. Mean time to speak of the duties of a au- 

objMHon to preme power ; — of a legislature, meaning a suprente 

mwd'-dH/jr legislature; — of a set of men acknowledged to be 

iiim. ' absolute; — is what, I must own, I am not very 

fond of. Not that I would wish the subordinate 

part of the community to be a whit less watchful 

over their gOTemora, or more disposed to unlimited 

submission in point of conduct, than if I were to 

talk with Bva so much peremptoriness of the 

" dutiet" of these latter, and of the rights wMch the 

fonner have against them [a] : what I am afraid of 

[a] With thii note let no mnn trouble biouelf who i) not uied, 
or doe« Dot intend to oae hiinselC to what are called meXi^yacal 
speculations; in whose cstimalion the benefit of undervlandii^ 
clearij irhat lie is speoliing of, ii not worth the labour. 

DotT (politi- ^' "i^' "'^y ^ ^^^ to be mj duly to do (tmdeniuid political 
'' ddtj) which jou (or some ether person or penoni) haie a right 

to have ne made <o do. 1 hare then a ddtt liRMrifi jou : jou 
have a biobt aa agaiiut rue. 

Hl*^ (paUU- s. What JOU hare a right to haie me made lo do (oDdenlaiid 
a politiCB] 'right) is that which I am liable, accordiog (o law, 
upon a reqaiulion made on joot bebalf, to be pvnu/itd for not 

PnniitiiaeDts 3. 1 say jnaiiihed : fur witboDt the notion of pnniihment ((bat 

Uu. *" is of pom anneied. to an act, and accruing on a ctrlaio hccmiM, 

and from a certain iiraree) do notiua can we have of either right 

Tod^flatm *■ ^"'" '^ ''*^* belonging lo the woid poin ia a umple one. 
ftvotw. Jo j^ u, „(|,j, ^to ,ppgij njore gencrallj) lo trpound a word, 

is to Ksolie, or to make a pragres] towards retolring, (he idea 

lielon^g to il iolo limpte caiei- 
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is, nmnin^ into solacisin and confusion in du- CHAP. V. 



S, For eipoundiog the wordi duty, right, paver, litlt, Uid those wordi not (o 
other ternu of the laTiie stamp that ahoimd w much in etbic* aad bS '^^f 
jurisprudence, either I am much deceived, or the onlj method by '*™"' 
which iDj instmction can be coniejcd, i> that which i> here 
exemplified. An eipijiitkHi tramed after tbu melhod I would 
tenn paraphratit. 

6> A wcrd may be laid to be eipounded by paraphnuU, when Pvrphraik 
not that iKord alone i> tranilated into other wordi, but tome wbde 
loitente of which i( ronns a pan ia traOBlated into another im- 

tre tiapU, ur are more immediately reutiabte into timple oues 
than tlioK of the fbriDer. Sncli are thou eipresaiie of mbutmcei 
mod tiiiple nmda, in reipect of such abttract terms ai are eipro* 
>i*eof what Locke bai called mixtd tnodei. This, in ihort, ii the 
only melhod la which any abstract terms can, at the long run, be 
expounded to anj iiiBtrueciTe purpose : that ii in terms colculalrd 
to nuH inagei either of lubslonees perceived, or uf tmotunu ; — 
sources, one or other of which eiery idea muil be drawn from, to 
bb a clear one. 

7. "Hie common melliod of defining — the method per gema et DeflnlUon 
rfiferenlum, as logiciaos call it, will, in many cates, not at all 'i^emtUm, 
answer the purpoxe. Among ahitracl terms we sunn come to inch jiaU;r ^>pUb 
as hare no niperior gentit. Jt definitioo, per genui et differentiam, 

when applied Co these, it is manifest, can make no adTance : it 
must eilber stop short, or turn back, as it were, upon itself, in a 
dneuJoU or a repetend. 

8. " ForlitBda is a virtue i — Very well : — but what is a virtue ? Foilher H- 

potitimf " A di'sposi{i»B is a — ;" and there we stop. The fact (t.™/,'_ 
is, a diipBBlitm has no superior genvt : a ifiipoiLlum ii not a — , f'""- 
any thing - — tbil is not tlie nay to giie as aaj notion of what is 
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CHAP. V. VII. I undentand, 1 th)]ik> ptetty well, what is 



'''^ meant by the word duty (political duty) when ap- 
wDKont. plied to myself; and I could not persuade myself, 
I think, to apply it in the same sense in a regular 
didactic discourse to those whom 1 am speak- 
ing of as ray supreme governors. That is my 
duty to do, which I am liable to be puniihed, ac- 
cording to law, if I do not do :. this is the original, 
ordinary, and proper sense of the word duty [6]. 

meaiit by It. " A. foaet' again, " ii a right ;" aod what u t, 
right! It is ■ power. — An atate b an iataat, u;i our Author 
•oniewhere ; where be begiiii defining an otale :— u well might 
be ba*e sud an tnlerett naa an ettali. As well, in ahoit, were it 
to define in tbi« manner, a coDJaactian or a prepodtion. Aa weU 
were it to uy of the prepoution through, or of tbe conjuDctkm 
becavM ; a through ia a---, or a bwaute a a---, and aa go on 
deGQUig tbem. 
Ad Imperfce- 9- Of this stamp, b; Ihe bje, are nme of his moat fUndamcDtal 
InDorAQ' definitioDs; of onueqneDce tiiej most leave the reader where 
tbod. "'' ^^'y found him. Bui of this, perhapi, more full; and metho- 
dically OD some future occauon. In the mean time I ha«e thrown 
out these kiose hints lor the cou^deratioo of the curious. 
DnUn, ttrtt [b] !■ One ma; conceiie three lort* of duties ; pultticnj, noraJ, 
" and Tetigiovi; correapondent to the three sorts of uncltmu by 

which tbej are enforced : or the same pmiit of conduct may be a 
man's duly on Ibeie three aereral accounts. After speaking of 
tiie one of these to pnt the change upon the reader, and without 
wamiog begin speaking of another, oi not to let it be seen fmm 
the first which of them one is apeatuig of, cannot but be produc- 
tive ofconfuwHi. 
Falltlcal a. Political duty is created by punishment : or at least by the 
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Hav« these supreme goveraers any Buch duty? No: CHAP. v. 
for if they are at all liable to puiiiBhmeat wcording .p^^)(^ 

willuTpenocuMrbo bate pamihrnect ia their baDdsj penoos italed 
and certain, — putJtioJ lupfiion. 

9. Beli^oos dot; ii bIm created b; pgnUhipcnt : bj puitish- P'Hgimii 
ment eipccled at the hmida of a peraoa certain, — tbe Suprrma 
Being. 

4> Moral dulj a created b; a kind ai moIiTe, which Jrom Ifae Ueral dntj 
uncerlHuly of tbe fettoat to sppi j it, and of tbe >prci<i and iegrtt 
in nhidi it wiJl be applledi hai hard); jet gat the name uf punish- 
ment: i>j vsrioos mortificatioiis resulting from (he ill-will of per- 
•ons uneertain and variable, — the eommunilj !□ general ; (hat if, 
such indiiiduali of that community as he, whose du^ ia in qnei- 
tion, shall liappCD (□ be cuioected with. 

S. When in any of these (hree wiMU • niaa auerts a pmnt of 21]!]^!}"**" 
conduct to be a dntj, what he asserts is (he eiislence, actual u> 
probable, of an titmud event: lia. of a panisbnielil issuing from iiflgan 
otie or other of these aooreti in consaqoence of a coi 
tbe dotji an erect ettrmoe'tot and distiiKt from, as well the 
ooodnct of the part; spoken of, as the sentiment of him who 
speaks. If he peni3)s in asserting it (o be a dot;, but wilbont 
meaning it should be underuood that it is on an; one of these 
(hree aoconnta (hat he looks uprai it ai inch ; all he then asserts 
is hli own internal iMtneBt i all he means then is, that he feels 
himself fUased, or iitfltotei at the (houghti of the poiot of con- 
duct in qiies(M^ but wi(boat bong able to tell ah,y. In ihia case 
be ihooU e>n saj so ' and not seek (a pie an midue influence 
to his own nnglB suSiage, by delivering it in terms that purport 
Id declare the race either of Ood, or of (he law, or of (be people. 

& Now which of all ibes« aenaei of (be word oar Author had Dvif n«i ap. 
in mind ; in which of Ibem all he meant to assert that it was the [n aay proper 
dutj of lupretne goremors to make laws, [ know not. PolUkat ""*' 
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CHAP. V. to Uw, vbetber it be for not doings aay thing) or 
for dowg, then aie they not, vhat they aie sup- 
duty i> what thej cannot be lubject to ' : and to uj that a duty 
ereo of the moral or rdigiaai kind to thii tSect is iocumbetit OD 
tbem, aeeon rather a precipilale auertion. 

Id truth what he lunut wai neither more dot less, I suppow, 
than dial he ibould be glad to aee them do what be is speaking 
al i to wit, " aialit laws ;" ibat ia, u be eiptaius himself, spread 
■broad the knowledge of them. — Would he » i So mdeed ihoold 
1 ; and if aiked wby, what answer nor Author would give I know 
not i but I, for mj part, hare no difficulty. I answer, — became 
I am persuaded that it is for the benefit of the commoaitj Ibal 
tjiej (its goferoorg) should do so. This would be enough to 
wamat me in my own opiiuofi for saying that they ought to do 
it. For all this, I should not, at anj rate, say that it was tbdr 
doty in a polilicrfl sense. No more should I Tentnre to say it w«« 
in a moraL or rcti^iout sense, till 1 were satisfied whether they 
themselves ikaagkl the measures useful and feaaibli', aud whetbo' 
they were 'generally luppraed to think so. 

Were I satiiEed that they IhemMivea tbouglit lo, God Aen, I 
might say, knows they do, God, we are lo suppose, will poiriab 
them if the; neglect pursuing it. It is tlieo their ret^iow doty. 
Were I satisfied that the peopU supposed they thought so : tbe 
people, I might say, in case of such neglect, — tbe people by vari- 
oui manifeslalious of its ill-will, will alio puiusb them. It ii then 
tlieir moral duly. 

In any of these senses it must he ol>3erTed, there can 1>e no 
more propiisty in BTerring it to be the doty of the supreme 
power to pursue tbe meaanre in question, than in arerring it to be 
their duly to pursue any other supposable measure equally bene- 
ficial to the community. To usher in the proposal of a meatnre 
in tbis peremptory and assuming gdse, may be pardonable in a 
• See tbe nole Jbllowing. 
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posed to be, aupreme goremon [c] : those are CHAP. T. 
the anpreme governors, by whose appointment the ^^v^^ 
former are liable to be punished. 

Vm. The word duty, then, if applied to persons ThuunrtEen 
spoken of as supreme (^ovemorB, is evidently ftp-A«n«*"- 
plied to them in a sense which is figurative and 
improper : dot therefore are the same conclusions 
to b^e drawn from any propositions in which -it is 
used in this sense, as might be drawn from them 
if it were used in the other sense, which is its 
proper one. 

IX. This explanation, then, being premised ;— un- Thiacapad- 
derstanding myself to be usmgthe word duty in its taintiiiiUK 
improper sense, the proposition that it is the duty 
of the legislature to spread abroad, as much as 

koM rfaucincal hiruigue, bat can serer be jnitifiable In an exact 
didactic compiMitiDa. Uodea of pritate aural conduct tbere are 
indeed many, the tendencj whereof is to well known and ■> 
geneisDj acknowledged, tbat the otcKTrance oftbent nwj well be 
•tiled a doty. But to applj the same tena to the particalar de- 
lull of UgidatiBe ccndact, eipedallj newlj propoied niei, ia 
gCHng, 1 think, too fVt and tcrtda onlj to confiukHu 

[c] I mean for what thej do, or oniil to do, when actiiig in a GoTcnon la 
body: in that body in w^iich, when BCling, Ihej are fuprcinc. j^t to pof^J- 
Because for any thing any of th(m do separately, ot acting in Jotwlth- 
bodieilhat are tabordiiiate, tbey may any of tbem be poniihed Jb?,^ni 
without any diipaiagement to their lapremacy. Not cmly any "V*""' 
flwjl b«, but many on ; it i> what we ice eiatnplei of ereiy day. 
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CHAP. V. possible, the knowledge of their will among; the 
''^'v^^ people, is a pToposition I an diiposed moit unre- 
servedly to accede to. If this be oar Author's 
meaning;, I join myself to him heart and voice. 

ofc™j^»- X. What particnlar institutions our Author 
-~"he™™°" wished to see establiahed in this view — what par- 
toooJr^nUta' ticular dutieB he would have found for the legiala- 
Muttrian. ture under this general head of duty, is not very 
apparent: though it is what should have appeared 
more precisely than it does, ere his meauing could 
be apprehended to any purpose. What encreases 
still the difficulty of apprehending it, is a practice 
which we have already had more than once occa- 
sion to detect him in *,~^a kind of versatility, than 
which nothing can be more vexatious to a reader 
wBo makes a point of entering into the sentiments 
of his Author. He sets out with the word " duty" 
in his month; and, in the character of a Cenior, 
widi all due gravity begins talking to us of what 
ought to be. Tis in the midst of this lecture that 
our Proteu* slips aside; pats on the hutoritm; 
gives an insensible turn to the discourse ; and with- 
out any warning of the change, finishes with telling 
us what u. Between these two points, indeed, the 
it, and the ou^Af to be, so opposite as they fre- 
quently are in the eyes of otiier men, that spirit of 

• V. supra, ch. ILpar. 11, oh.IILp«w.T.ch.IV-p«r.lO. 
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obsequiouH quietitm that seems constitational in CHAP. V. 
our Author, will scarce ever let Wm recognize a ^^J^^^ 
difference. 'Tis in the second sentence of the para- St'iniSw 
^ph that he obaeires that " it is expedient that ^'^n^. 
" thev" (the people) " receive directions from the luntun 
" state" (meaning the gorerning body) " declara- 
" tory of that it'a will." 'Tis in the very next sen- 
tence that we leom from him, that what it is thus 
" expedient" that the state should do, it does do. 
" But since it is impossible in so ^at a multitude, 
" to pve particular injnnctions to every particular 
" man relative to each particular action, therefore," 
says he, " the state establishet" (does actuallg 
establish) " general rules" {the state generally, any 
state, that is to say, that one can mention, all 
states, in short, whatever do establish) " general 
" rules for the perpetual information and direction 
" of tdl persons in all points, %hedier of positive 
" or of negative duty." Thus fiir our Author; so 
that, for ought appears, whatever he could wUh to 
see done in this view is done. Neither this state 
of our oWn, nor any other, does he wish to see do 
any thing more in the matter than he sees done 
already ; nay, nor than what is sure to be done at 
all events : «o that happily the duty he is here so 
forward to lay on his superiors will not sit on them 
very heavy. Thus far is he from having any deter- 
minate instructive meaaing in that part of the para- 
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CHAP. V. gf^^ u> which, to appearance, and by accident, he 
comei nearest to it. 



sJaeSir** ^'* ^^^ *'"^* ^^ passage howcTer is absolutely 
™iaHMn- **• renH>te from meaning, but, that the inventive 
' complaisance of a commentatDr of the admiring; 
breed might find it pregnant with a good deal of 
aseiiil matter. The design of disseminating the 
knowledge of the laws is glanced at by it at least, 
with a shew of approbation. Were our Author's 
writings then as sacred as they are mysterious; 
and were they in the number of those nhich stamp 
the seal of authority on whatever doctrines can be 
fastened on them ; what we have read might serve 
as a text, from which the obligation of adopting as 
many measures as a man should deem subservient 
to that design, might, without any unexampled 
violence, be deduced. In this oracular passage 1 
might find inculcated, if not totidem lyllabit, at 
least totidem litem, as many points of legislative 
duty as should ^em subservient to the purposes of 
digettUm and promulgatton. Hius fortified,'! might 
press upon the legislature, aad that oa the score of 
" duty," to cany into execution, and that without 
delay, many a busy project as yet either nnthought 
of or unheeded. I might call them with a tone of 
authority to their work: I bid them go make provi- 
sion forthwith for the bringing to light such scatter- 
ed materials aa can be found of the judicial dedsioos 



by Google 



DDTT OF THE SUPRBME POWEB. TO HAKE LAWS. 141 

of time past, — sole and neglected mateiials of com- CHAP. v. 
moa law ; — for the registering and publishing of all _^J^^J^ 
future ones as they arise ; — for transforming, by a ^i^^p^ 
digest, the body of the common law thas completed, ^!^^"-^ 
into statute-law ; — for breaking down the whole 
together into codet or parcels, as many as there are 
classes of persons distinguishably concenied in it; 
— for introducing to the notice and possession of 
every person his respective code: — works which 
public necessity cries aloud for, at which profes- 
sional interest shudders, and at which legislative 
indolence* stands aghast. 

XII. All these leading points, I say, of legisla- Therc«iu. 
tive economy, with as many points of detail sub- uiAirwibT 

, ,■ - ., oarAnthon 

servient to each as a meditation not unassiduous iwiimitBj 

has suggested, I might enforce, were it necessary, 

by our Author's oracular authority. For nothing 

less than what has been mentioned, -I trust, is 

necessary, in order that every man may be made 

to know, in the degree in which be migkt and ought 

to be made to know, what (in our Author's words) 

" to look upon as bis own, what as another's ; what 

" absolute and what relative duties are required at 

" his hands ; what is to be esteemed honest, dis- 

" honest, or indifferent; what degree every man 

" retains of his natural liberty; what he has given 

• Had I tarn in Ihcue (Uy« what erery body hat men nnce, in- 
■tead of mdaiencc I ihould baie pat comgitim, — Note of the 
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CHAP. V. " ap as the price of die benefits of society ; ami 
""^"^^"^^ " ^ter what m&Biter each person is to moderate 
" the use and esercise of those rights which the 
" state assigns him, in order to promote and secure 
" the public tranquillity." In taking my leave of 
our Author, I finish gladly with this pleasing pero- 
ration: it scrutinizing judgment, perhaps, would 
ttot be altogether satisfied with it; but the ear is 
soothed by it, and the heart is wannecU 

^«tn<^ XIII, I now put an end to the tedious and iatri- 

eiiiJciiMr' '^^^ "^^ "^ words that has subsisted, in a more 
particular manner during the course of these two 
last chapters; a logomachy, wearisome enough, 
perhaps, and insipid to the reader, but beyond 
description Itdrorious and irksome to the writer. 
What remedy? Had tliere been sense, I should 
have attached myself Co the sense: finding nothing 
but words ; to the words I was to attach mysdf, or 
to nothing. Had the doctrine been but faUe, the 
task of exposing it would have been comparadTely 
an easy one; but it was what is worse, unmeaitifig; 
and thence it came to require all these pains which 
I have been here bestowing on it ; to what profit 
let the reader Judge. 

" Well then," — (cries an objector)—" the task 
" you have set yourself is at an end ; and the snb- 
"' ject of it after all, according to your own repre- 
" sentation, teaches nothing ; — according to your 
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" own shewiDg it is not worth attending to, — Why CHAP. V. 
" then bestow on it so much attentiont" N^^tlaij^ 

In this view — To do something to instruct, but "j^t^Virtii 
more to undeceive, the timid and admiring student ; *' ' ""* 
— to excite him to place more confidence in his own 
strength, and less in the infallibility of great names : 
— ^to help him to emancipate his judgment from the 
shackles of authority : — to let him see that the not 
understanding a discourse may as well be the wri- 
ter's fault as the reader's : — to teach him to distin- 
guish between shewy language and sound sense: — 
to warn him not to pay himself with words: — to 
shew him that what may tickle the ear, or dazzle 
the imagination, will not always inform the judg- 
ment: — to shew him what it is our Author can do, 
and has done; and wh^t it is he has not done, and' 
cannot do; — to dispose him rather to fast on igno- 
rance than feed himself with error: — to let him 
see that with regard to an expositor of the law, out 
Author is not he that should come, but that we may 
be still looking for anvlher. — " Who then," says my 
objector, "shall be that other? Yourself?" — No 
verily. — My mission is at an end, whes I have frc 
pared the way before him. 
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